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National Music Publishers’ Association and Nashville Songwriters Association 

International (together, “Copyright Owners”) respectfully submit this motion, pursuant to the Dec. 

23, 2020 Order (eCRB No. 23413 at 2) (the “December 23 Order”), to compel Amazon, Google, 

Pandora, and Spotify (collectively, the “Services”) to produce certain documents and information 

related to their Joint Written Direct Remand Submission (eCRB Nos. 23849-53, including 

Services’ Written Direct Remand Testimony, “Joint Submission”), as requested by Copyright 

Owners in their First Sets of Requests for Production of Documents (the “RFPs”) and First Set of 

Interrogatories (the “Interrogatories”) annexed to the accompanying Declaration of Benjamin 

Semel (“Semel Decl.”).  Each of the Service’s written Responses and Objections to the RFPs and 

Interrogatories are annexed to the Semel Declaration.  

PRELIMINARY STATEMENT 

The December 23 Order provides for “[d]iscovery relating to any submission that proffers 

new evidence.”  The Service Joint Submission proffers new evidence as to which Copyright 

Owners requested discovery.  The Services’ new witness testimony focuses on actual versus 

expected outcomes of Nash bargaining modeling as applied to the streaming industry, yet the 

Services refuse discovery into the actual outcomes as well as the inputs to the model that provide 

the expected outcomes.  The actual outcomes involve changes in actual royalty payments, yet the 

Services refuse discovery into their actual royalty payments and the changes thereto.  The Nash 

bargaining model turns on Service revenues, costs and bargaining power, yet the Services refuse 

discovery on these topics.  This is the case even though Service experts explicitly testify on the 

revenue, cost, royalty payment and bargaining power variables in the Nash bargaining model, and 

Service fact witnesses testify (misleadingly) as to (select) royalty payment outcomes.  Yet after 

multiple meet-and-confers, the Services have continued to stonewall discovery into virtually all 
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information to challenge the deeply misleading picture they try to paint of the industry, the Nash 

bargaining analysis and the actual marketplace outcomes.  As a result, Copyright Owners have 

been forced to petition the Judges for assistance obtaining discovery that is basic, central and 

directly related to the new evidence in the Joint Submission 

The Joint Submission attempts a bait-and-switch, but cannot succeed in avoiding what is 

actually at issue on this remand nor what is related discovery.  The “bait” was a Service argument 

on appeal that seized upon a point made in the Dissent, namely that the Services had not had a full 

opportunity to challenge the impact of the adopted rate structure.  84 Fed. Reg. 1918 (Feb. 5, 2019) 

(“Final Determination”) at 1965 (Dissent) (“the potential impact of the record companies’ 

responses to such a rate structure, given their market power, needed to be tested at the hearing, 

which, of course, it was not”).  Based on this point, the Services argued that they had not been 

given adequate notice and opportunity to be heard on this issue, stressing the risk of serious adverse 

consequences as a result of the new rate structure. 

Even further, economic impact has been the only argument offered by the Services to 

reconcile their advocacy for the true TCC prong for certain offerings with their opposition to the 

true TCC prong for others.  The Services try to justify this distinction as turning on “limited 

economic risks.”  (Joint Submission, Opening Brief (“Joint Brief”) at 59 n.25.)   

This alleged impact distinction is what the Circuit accepted as a lost opportunity to present 

evidence.  The Circuit did not accept that the Services could maintain an argument on principle 

against a rate structure that they proposed for numerous offerings, but rather found merely that 

“uncapping” the TCC prong “across the board… is quite different.”  Johnson v. CRB, 969 F.3d 

363, 382 (D.C. Cir. 2020) (“Appeal Decision”) (emphasis in original). 
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It was this argument—that the Services did not have adequate opportunity to contest the 

impact of the expansion of the TCC prong “across the board”—that was accepted by the Circuit 

as a basis for remand of the TCC prong.1  As the Circuit found, “the Streaming Services were not 

only deprived of the opportunity to voice their objections to a completely uncapped total content 

cost prong, they were also given no opportunity to address the interplay between that rate structure 

and the increased revenue and total content cost rates.”  Appeal Decision at 383.2  The Services 

know that this was the remanded issue, as their Proposal for Remand Proceedings (eCRB No. 

23383 at 3) summarizes the issue on remand using this same quote about how they were deprived 

of the opportunity to address the interplay between the rate structure and rates. 

The “switch” then came with the Services’ Joint Submission on remand.  Where was the 

evidence on the different economic impact between the offerings for which the Services propose

a true TCC versus the ones where they oppose it?  Where was the evidence concerning the interplay 

of the rate structure and the increased revenue and TCC rates?  Where was the evidence of 

impact—of what had occurred or what might occur—at all?  There was none.  As the Services 

conceded in the April 9 conference, none of them had submitted any evidence concerning the 

impact of the rate structure.  Instead, the Services informed the Judges that they were not arguing 

any impact from the rate structure, but rather were offering only an inapt “Factors B and C” 

argument on remand, an argument that does not meet the point made in the Dissent or address the 

rate structure issue that was remanded.3

1 The Services also made a number of substantive arguments for reversal of the TCC prong, but none were accepted 
by the Circuit as a basis for remand.  (See Initial Brief for [Services], ECF Doc. No. 1823613 (19-1028), Jan. 10, 2020  
(“Services’ Brief on Appeal”) at 28-37.) 

2 Emphasis used herein is added unless otherwise specified. 

3 The Services offered this “Factors B and C” argument on appeal.  (See Services’ Brief on Appeal at 49-51.)  It was 
an argument against the rates, not the rate structure, and it was not remanded.  The Majority determined Factors B 
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That the Services are now trying to avoid presenting evidence of what has actually occurred 

shows only that they have not been impacted by the rate structure at all.  But their desire to avoid 

the evidence does not change that it is central to their submission.  Indeed, the Joint Submission 

includes new testimony from five fact witnesses and three expert witnesses, and every single 

witness testifies about what has occurred with streaming music royalties over the past few years, 

and nearly every witness further challenges the Nash bargaining analysis—modeling that turns on 

variables which include Service surplus, Service costs and Service and label bargaining power— 

as faulty compared with what the Services allege transpired in the marketplace.   

To be sure, the Joint Submission presents only a sliver of the facts, but the decision to tell 

only an exceedingly out-of-context and biased story in their submission does not mean that the 

submission is unrelated to the reality of what occurred.  On the contrary, the rest of the facts 

showing that the story presented by the Services is incomplete and misleading are essential to the 

Judges making an informed decision on this remand.  The Joint Submission proposes the institution 

of a new rate structure and the lowest combined mechanical rates in the history of music streaming, 

fundamentally contradicting the core holdings of the Final Determination, including those that 

were affirmed on appeal.  This Service moonshot on remand is based on evidence and arguments 

that directly implicate the discovery that is sought, as discussed in detail below.    

and C based upon its Shapley analysis, and the Circuit rejected the Services’ challenge to this analysis, finding that it 
was not arbitrary or capricious, but was rather the “type of line-drawing and reasoned weighing of the evidence [that] 
falls squarely within the Board’s wheelhouse as an expert administrative agency.”  Appeal Decision at 386.  The 
Services do not articulate a Factors B and C argument within the scope of this rate structure remand, let alone offer 
any case that their income has been materially impacted by the rate structure. 
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STANDARDS ON THE MOTION 

The December 23 Order provides for “[d]iscovery relating to any submission that proffers 

new evidence.”  “Documents directly related to a topic that a participant has put ‘in issue’ or made 

‘a part of its case’ in its written testimony” may also be discoverable.  Discovery Order 9, Docket 

No. 14-CRB-0001-WR (2016-20) (Jan. 15, 2015) at 3.  “[A] lack [of] specific reliance on a 

particular document does not preclude its discovery.”  Discovery Order 4, Docket No. 14-CRB-

0001-WR (2016-20) (Jan. 15, 2015) at 2; see also Discovery Order 7, Docket No. 14-CRB-0001-

WR (2016-20) (Jan. 15, 2015) at 2-3. 

ARGUMENT 

I. The requested documents and information are directly related to the Services’ Joint 
Submission 

A. The Service attacks on the Nash bargaining analysis 

The Services seek to overturn the rate structure based on arguments that streaming and 

music royalty facts somehow undermine Watt’s Nash bargaining analysis.  They argue that Watt’s 

bargaining model “does not reflect the actual marketplace in several critical respects, rendering it 

uninformative for predicting how record labels will react to mechanical rate increases in the real 

world,” and that, “[a]s events have in fact unfolded, we now know definitively that Professor Watt 

was wrong,” for which they cite to testimony proffered from witnesses for each Service.  (Joint 

Brief at 48-49.)  This proffer of testimony and argument directly attacking the Nash bargaining 

model as having been disproved by events puts directly at issue the facts that drive the Nash 

bargaining model, including information concerning Service revenues and costs. 

The Nash bargaining model shows how two parties distribute “gains from trade” in a 

manner that fairly reflects “the bargaining strength of the different agents.”  (Marx WDRT ¶28 

n.33, eCRB Docket No. 23852).  The predicted outcomes of the model are driven by several 
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different variables, which are laid out by both Marx (Id. ¶¶68-69, “the sound recording royalty rate 

𝛿. The musical works royalty rate 𝜃 is set by statute.  The streaming service’s non-content cost is 

a fraction 𝑟d of its revenue 𝑅… 𝜇 is the record label’s bargaining weight.”) and Katz (Katz WDRT 

¶119, eCRB Docket No. 23853, Apr. 1, 2021 (“𝑅 is the revenue earned by the streaming service 

if it obtains the necessary licenses; 𝐿 is the royalty payment that the service agrees to pay the label; 

𝑀 is the statutory royalty payment paid by the streaming service to musical works rightsholders; 

𝐶S is the streaming service’s total non-content costs; 𝜇 is the Nash bargaining-power 

coefficient…”).)  This information—discussed in detail by two of the Services’ own expert 

witnesses—drives Watt’s Nash bargaining analysis and directly relates to the Joint Submission 

with its proffer of evidence summarized in the Joint Brief section “The Evidence Debunks the 

‘See-Saw’ Theory.”  Even the Services’ straw man argument—an attempt to distort Watt’s Nash 

bargaining model into a “one-for-one” “see-saw” of headline revenue rates—is belied by their own 

witnesses.  Both Marx and Katz explicitly propose alternative numbers for Service non-content 

costs and bargaining power in the model, and the Joint Brief argues “incorrect assumptions and 

several dubious data choices that Professor Watt made.”  (Marx WDRT ¶¶43-44; Katz WDRT 

¶138; Joint Brief at 50 n.20.); see also Discovery Order 1, Docket No. 14-CRB-0001-WR (2016-

20) (Jan. 15, 2015) at 5 (references to an agreement in a witnesses testimony “to distinguish that 

agreement from the benchmarks relied upon by SoundExchange does not diminish the indisputable 

fact that SoundExchange chose to include those references in [the witness’s] WDT and, thus, in 

the SoundExchange WDS.”); Order Concerning Rebuttal Document Request Nos. 26 and 47, 

Docket No. 14-CRB-0001-WR (2016-2020) (Apr. 22, 2015) at 3 (“documents directly related to 

a topic that a party has made ‘a part of its case’ in its written testimony may well be ‘directly 

related’ to that party’s written statement”). 
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The Services’ attacks on Watt’s analysis underscore the relevance of the information they 

refuse to produce concerning bargaining model inputs.  Watt outlined his Nash bargaining model 

to provide the Judges with consensus economic principles (Nash won the Nobel prize for his work 

that included this area) to inform discussion of bargaining between Services and record companies.  

And Watt discussed at length his data assumptions that would likely lead the model to 

underestimate royalty rates.  See Watt WRT  ¶¶33 n.21, 37-42, 53-56, eCRB No. 12300.4  Watt 

worked with assumptions put forward by Marx, whose analysis did not capture deferred or 

displaced revenues.  (Id., App’x at 11, n.4; Katz WDRT ¶134 (“Professor Watt generally relies on 

Professor Marx’s estimates of various parameter values.”).)  Watt explained that the revenue figure 

to be used in the model “must properly reflect all of the benefits that flow to the downstream 

firms,” including both “the value of expected (discounted) future earnings” as well as “of any 

revenue that is earned in parallel business lines, for which interactive streaming is used to capture 

customers or drive transactions,” and “not necessarily…just the accounting revenues that are 

reported as associated with interactive streaming.”  Watt WRT ¶38 (emphasis in original)

Watt also explained that he used estimates of Spotify’s non-content costs that likely 

overstated average market non-content costs.  (Id. App’x at 11.)  Watt explained that, “[w]hen 

revenue is underestimated and downstream costs are overestimated, as in the analysis of Dr. Marx, 

the final result is that the fraction of revenue that is represented by downstream non-content costs 

is very much overestimated.”  (Id. ¶42.)  Watt also explicitly discussed how vitally important it is 

to use up-to-date information for modeling, especially in a rapidly changing market.  (Id. ¶43.)   

4 Watt’s discussion of the data bias is in the context of the Shapley Analysis, but the same data assumptions underlie 
the Nash bargaining model and the caveats apply with the same force in that context. 
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Watt’s report as a whole makes clear that his Nash bargaining analysis was never a 

guarantee of any particular outcome, let alone a specific result based on Marx’s questionable 2015 

data and assumptions.  Rather, it was an explanation of established economic principles that 

counseled on how parties to a bargain adjust their surplus shares to accommodate fluctuations in 

total available surplus rather than destroy the shared enterprise.  This was also the takeaway by the 

Majority, which summarized its discussion of this issue with: “The Judges note that Professor 

Watt’s insight applies not only to a Shapley-derived TCC rate, but to any rate structure that results 

in an increase in what services pay for musical works.  Bargaining theory instructs that the services 

and the record companies will take into account any increase in the statutory royalties that the 

services must pay.”  (Final Determination, 84 Fed. Reg. at 1953, n.138 (emphasis in original).)   

The Majority did not summarize bargaining theory as instructing that Services must be 

guaranteed that royalties do not exceed a particular percentage of their declared revenue.  Indeed, 

a number of variables affect what is predicted to occur between Services and record companies 

under Watt’s bargaining model.  An increase in Service benefits from the enterprise, or a reduction 

in Service non-content costs, both of which increase total available surplus, may forecast that 

sound recording rates should not decrease, and perhaps should even increase, under the Nash 

bargaining analysis.   

In the end, the Services cannot proffer evidence, opinion and argument seeking to overturn 

the rate structure based on criticism of the inputs or structure of Watt’s bargaining analysis while 

simultaneously withholding the documents and information in their possession that directly inform 

the model and its inputs—including information on the revenues and surplus they receive, their 

non-content costs, actual royalties for sound recordings and musical works and information on 

bargaining power.   
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B. Copyright Owners’ requests for discovery 

Pursuant to the December 23 Order, Copyright Owners propounded specific requests for 

relevant information.5

1. Revenues, costs and royalty payment information 

RFPs 2 and 11 and Interrogatory 3 seek historical and projected financial information to 

analyze the Services’ revenues (which are represented by R in Katz and Marx’s bargaining 

analyses) and costs (non-content costs are represented by CS in Katz’s WDRT and the ratio of non-

content costs to Service revenue is represented by rd in Marx’s WDRT), which directly relate to 

the bargaining analysis that the Services made a central issue of their submission: 

RFP 2:  Documents sufficient to show Your monthly: (a) revenues; (b) costs; and 
(c) profits, including with respect to Your Services, broken out at every 
level of specificity at which they are created or maintained, including by 
business unit, department, product or Service. 

RFP 11:  All Analysis concerning projected costs, revenues, profits, growth, value, 
competitiveness or financial condition of any of Your Services, including 
such Analysis concerning Your Business that discusses any of Your 
Services. 

Interrogatory 3: Provide the dollar amounts of all Costs for each of Your Eligible 
Digital Music Services, broken down monthly at each level of specificity 
at which they exist in Your records. 

(Semel Decl., Exs. CO-1-CO-4 and CO-9.) 

Note that monthly breakdowns are important because statutory royalty reporting is done 

on a monthly basis.  Information that lines up with royalties allows for much more accurate 

analysis with less guesswork on allocation, and the Services can provide monthly data since that 

5 The relevant dates for each request run from January 1, 2016 to April 1, 2021.  Documents from the period 
immediately prior to the institution of the Phonorecords III rates in 2018 are relevant and necessary to provide a 
baseline to be able to interpret the data under the Phonorecords III rates, to identify changes as a result of the new 
rates, and because trends over time are appropriate to contemplate in bargaining and modeling.  See, e.g., Watt WRT 
¶33 fn.21  
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is how they must provide statutory royalty calculations, which themselves require some revenue 

and cost calculations.   

RFPs 5 and 6 request information necessary to identify the actual mechanical royalty 

(Katz’s 𝑀 and Marx’s 𝜃 in their respective bargaining analyses) and sound recording royalty 

(Katz’s L and Marx’s 𝛿) calculations that were paid by the Services: 

RFP 5:  Documents sufficient to show each month’s step-by-step royalty pool 
calculations (as required under 37 CFR Part 210) for each Eligible Digital 
Music Service offering. 

RFP 6:  Documents sufficient to show all of Your royalty pool calculations 
reported to Record Companies for Your Eligible Digital Music Services, 
including counts for subscribers, revenues and plays, broken out at each 
level of specificity at which they were reported to any Record Company.6

(Semel Decl., Exs. CO-1-CO-4.) 

Even the Services’ straw man argument—that the Services faced a rise in musical works 

royalties without a drop in sound recording royalties—is based on this information.  Did the 

Services pay increased musical works royalties?  Decreased sound recording royalties?  There is 

a complete answer to this question, but the Services did not put in that evidence.  Rather, the 

6 Copyright Owners also seek production under RFPs 8 and 9, which request disclosure of the royalty information 
necessary to confirm whether the Services’ testimony concerning sound recording royalties lines up with the TCC 
prong that is at issue.  (Semel Decl., Exs. CO-1-CO-4.)  Every Service conspicuously proffers testimony concerning 
sound recording royalty rates without confirming whether and how those rates line up with the TCC calculation, which 
is what matters on this remand.  (To consider how glaring this omission is, consider that the easiest way for the 
Services to present their sound recording royalty history here would have been to point to their monthly TCC reporting, 
which is supposed to capture all of their sound recording royalties and appears next to their revenues and their 
mechanical royalties in their monthly statements.  Instead, the Services proffered convoluted presentations that mix 
headline rates and effective rates, use selective record companies, omit offerings, avoid monthly breakdowns, and 
offer only a partial and opaque view.)   

 
  Sound recording licenses of course can cover far broader license 

scope than the compulsory license, and the vague Service testimony leaves the glaring question whether the sound 
recording royalties they are discussing are the same royalties that drive the TCC calculation.  Or do they merely 
overlap with those royalties (and if so how much)?  RFPs 8 and 9 seek the simple royalty calculation information that 
lines up the Services’ claimed sound recording royalties with their actual TCC calculations (both of which every 
Service obviously has on hand because it underlies their royalty calculations).  This discovery reveals whether or not 
the Services are putting an apple on one side of their see-saw and an orange on the other. 
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Services offered only misleading fragments.  The full and accurate picture of Service royalty 

accounting is of course related to the misleading snippets of this accounting that were proffered 

by the Services.   

As an example of the risk of allowing the Services to hide the actual evidence, the Services 

put in testimony from Christopher Bonavia at Spotify asserting that  

 

7  (Bonavia WDRT ¶21, eCRB No. 

23852, Apr.1, 2021.)  Bonavia then states that,  

”  (Id.)   

 

 

 

 

 

 

8    

 

7 It bears emphasizing that measuring a change in royalties as a percentage of revenue is not very informative.  Because 
of the well-established problems from revenue diminution, streaming licenses typically have minima (such as a per-
subscriber charge) to operate as a backstop.  When a Service discounts to gain market share, triggering a backstop, 
royalties will go up as a percentage of revenue (even as they may go down on a per-user basis).  A rise in royalties as 
a percentage of revenues thus does not mean that there has been a rise in the negotiated royalty rate, but may just mean 
that the Service is engaged in more discounting as part of its competition for the market, with the royalty backstop 
properly in effect. 

8 See, e.g., Tim Ingham, Spotify: We ‘Overpaid’ Songwriters And Their Publishers In 2018, And We Would Like Our 
Money Back,  https://www.musicbusinessworldwide.com/spotify-we-overpaid-songwriters-and-publishers-in-2018-
and-now-we-would-like-our-money-back/
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9 —highlights the importance of discovery of the information to challenge the Services’ 

arguments about their royalty payments.10

The information sought in RFPs 5 and 6 is thus necessary to show what the Services in fact 

calculated in royalties.  However, this must be supplemented by the information requested in 

Interrogatories 1 and 2 in order to determine if mechanical royalties went up or down (and thus 

what happens even under the straw man see-saw).  Royalties going “up” or “down” of course 

requires a reference (up compared to what?), and here the Services’ reference is the prior rates.  

The Services allege that “the Majority made the Copyright Owners far better off and the Services 

demonstrably worse off.”  (Joint Brief at 55; see also id. at 51.)  Some portion of the argument that 

mechanical royalties went up but sound recording royalties did not go down, is made in every 

single Service witness statement. (See Semel Decl., App’x B at B-2; B-4; B-6–B-9.)  These 

proffers, and the entire straw man see-saw argument, are about whether and how much royalties 

paid under Phonorecords III were higher or lower than what they would have been under 

Phonorecords II.  But to answer this, one must address the two primary areas that are defined 

differently between Phonorecords II and III: bundle revenues and discount plans.   

 

 

 

  

9 The lack of transparency is even more remarkable given that, under the Services’ straw man see-saw,  
 

10  
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Likewise one cannot tell from a Phonorecords III royalty calculation involving bundled offerings 

how the royalties differ from what they would have been under the Phonorecords II revenue 

definition for bundled offerings. 

Copyright Owners propounded simple interrogatories to obtain this information:11

Interrogatory No. 1: For each type of Discount Plan You offer, provide the 
monthly numbers of (i) Discount Plans and (ii) associated End Users, where 
“Discount Plans” means any Family Plan, Student Plan, or subscription to a 
Promotional Offering or Free Trial Offering, and “End Users” means each user 
account with access to any Eligible Digital Music Service. 

Interrogatory No. 2: Provide the Bundle Information for each Bundle offered to 
consumers.12

(Semel Decl., Ex. CO-9.) 

2. Bargaining power 

RFPs 20 and 22 seek information concerning the Nash bargaining power component (µ in 

Katz and Marx’s analyses): 

RFP 20: All Analysis concerning the market power or bargaining power of any 
Record Company in connection with Your Services or any aspect of the digital 
music market. 

RFP 22: All Analysis concerning the market power or bargaining power of any 
Digital Service Provider in connection with any aspect of the digital music market. 

(Semel Decl., Exs. CO-1-CO-4.) 

11 Notably, all of these documents and information concerning revenues and costs (which include royalty payments) 
also relate to the Services’ claimed “Factors B and C” argument, which they told the Judges at the April 9 conference 
was the only argument they were proffering on the rate structure.  These factors relate to the Services’ “fair income 
under existing economic conditions” and also “relative roles … with respect to… capital investment, cost, risk…”  
Section 801(b)(1)(B) and (C).  RFPs 2, 5, 6, 8, 9, 11 and Interrogatories 1-3 all relate to understanding and challenging 
“fair income” and “cost” arguments.  (See Semel Decl., Exs.CO-1-CO-4.)  Thus, while Copyright Owners believe that 
the Services do not articulate a Factors B and C argument within the scope of this remand, insofar as the Services 
argue that this is the issue they have raised, then the requested discovery should be compelled on that ground as well. 

12 Capitalized terms are defined in the Interrogatories (Semel Decl., Ex.CO-9 at Section II).    
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Virtually every witness proffered testimony concerning bargaining power as between 

record companies and Services.  (Semel Decl., App’x B at B-2–B-6; B-8–B-9.)  This is also one 

of the core variables in the Nash bargaining analyses, and both Marx and Katz explicitly attack 

Watt’s assumptions as to bargaining power, and propose alternative bargaining power 

assumptions.  (Marx WDRT ¶¶68-69; Katz WDRT ¶119; see also supra p.6.)  Although the 

Service testimony on this topic is conclusory and unsupported by compelling evidence, it is a 

proffer of new evidence that directly relates to any actual evidence that the Services have 

concerning such bargaining power dynamics.  See Order, 19-CRB-0005-WR (2021-25) (Dec. 27, 

2019) at 5 and n.8 (“[T]he alleged existence of the major record companies’ economic power 

across all upstream markets in which they negotiate licenses with retail services is an issue that 

transcends this proceeding and was discussed extensively by the Judges in Web IV, SDARS III and 

Phonorecords III.” (emphasis in original)). 

3. Impact of rate structure 

Although the Services represented to the Judges that they submitted no evidence on impact 

on this remand, and Copyright Owners agree that the Services submitted no compelling or 

illuminating evidence on impact, the question of the impact of the rate structure is at the heart of 

the Joint Submission, and is the issue that was raised in the Dissent, promoted by the Services on 

appeal, and remanded by the Circuit.  Copyright Owners propounded straightforward requests for 

documents and information concerning the actual or expected impact of the TCC prong in RFP 29 

and Interrogatory 4: 

RFP 29: All Documents concerning the actual or expected impact that the TCC rate 
prong adopted in the final determination in this proceeding published at 84 Fed. 
Reg. 1918 (February 5, 2019) has had or will have on company growth, revenues, 
profits, company value, brand, or ecosystem. 
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Interrogatory No. 4: Identify and describe the disruption or other impact the TCC 
Prong has had on You or Your company growth, revenues, profits, company value, 
brand, or ecosystem. 

(Semel Decl., Exs. CO-1-CO-4 and CO-9.) 

Despite the Services’ argument that impact is irrelevant to their submission, their testimony 

and argument reveal otherwise.  (Semel Decl., App’x B at B-2–B-4; B-8; B-10; B-12–B-13 (citing 

witness testimony and argument addressing impact of the Majority’s rate).  The impact of the TCC 

prong on the Services is inescapably relevant to their submission, and the narrowly tailored 

discovery related thereto should be required.  See Discovery Order 3, 14-CRB-0001-WR (2016-

20) (Jan. 15, 2015) at 3. 

CONCLUSION 

Copyright Owners respectfully request that the Judges order the Services to produce the 

documents and information discussed herein and outlined in the accompanying Proposed Order.  

Dated: April 28, 2021 

PRYOR CASHMAN LLP 

_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
Frank P. Scibilia (N.Y. Bar No. 2762466) 
Donald S. Zakarin (N.Y. Bar No. 1545383) 
Lauren B. Cooperman (N.Y. Bar No. 5252887) 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
bsemel@pryorcashman.com 
fscibilia@pryorcashman.com 
dzakarin@pryorcashman.com 
lcooperman@pryocashman.com 

Counsel for Copyright Owners
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of: 

DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 

Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 

DECLARATION OF BENJAMIN K. SEMEL  
(On Behalf of Copyright Owners)   

1. I am a partner at Pryor Cashman LLP, counsel for the National Music Publishers’ 

Association (“NMPA”) and the Nashville Songwriters Associations International (“NSAI,” 

together with NMPA, “Copyright Owners”) in the above-captioned proceeding (the 

“Proceeding”).     

2. I submit this declaration in connection with Copyright Owners’ Motion to Compel 

Production of Documents and Information from Services (the “MTC”).  I am authorized by 

Copyright Owners to submit this declaration on their behalf, and I am fully familiar with the facts 

and circumstances set forth herein. 

3. Annexed as exhibits to this Declaration are true and correct copies of the following 

documents: 

 Exhibit CO-1: Copyright Owners’ (“COs”) First Set of Requests for Production 
of Documents on Remand (“1st RFPs”) to Amazon ; 

 Exhibit CO-2: COs’ 1st RFPs to Google;   
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 Exhibit CO-3: COs’ 1st RFPs to Pandora; 

 Exhibit CO-4: COs’ 1st RFPs to Spotify; 

 Exhibit CO-5: Amazon’s Responses and Objections (“R&Os”) to COs’ 1st RFPs;  

 Exhibit CO-6: Google’s R&Os to COs’ 1st RFPs; 

 Exhibit CO-7: Pandora’s R&Os to COs’ 1st RFPs; 

 Exhibit CO-8: Spotify’s R&Os to COs’ 1st RFPs; 

 Exhibit CO-9: COs’ First Set of Interrogatories to Each of the Services (the 
“Interrogatories”);  

 Exhibit CO-10: Amazon’s R&Os to COs’ Interrogatories;  

 Exhibit CO-11: Google’s R&Os to COs’ Interrogatories;   

 Exhibit CO-12: Pandora’s R&Os to COs’ Interrogatories; and   

 Exhibit CO-13: Spotify’s R&Os to COs’ Interrogatories. 

4. On April 1, 2021, the Services filed their Joint Written Direct Remand Submission  

(eCRB Docket Nos. 23849-53, April 1, 2021 (“Joint Submission”)).  As part of the Joint 

Submission, the Services submitted, inter alia, the Written Direct Remand Testimony of three 

expert witnesses – (i)  Michael Katz; (ii) Dr. Gregory Leonard; and (iii) Leslie Marx – and five 

fact witnesses – (iv) Christopher Bonavia; (v) Waleed Diab; (vi) Benjamin Kung; (vii) Rishi 

Mirchandani; and (viii) George White.  (eCRB Docket Nos. 23848; 23850, 23852; 23853, April 

1, 2021; see also Joint Submission at Tab A (Index of Services’ Written Direct Remand 

Testimony) and Tab B (Summary of Services’ Written Direct Remand Testimony).) 

5. On April 5, 2021, Copyright Owners served their 1st RFPs to Amazon, and on April 

6, 2021, served their 1st RFPs to Google, Pandora and Spotify, respectively.  (Semel Decl., Exs. 
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CO-1 – CO-4.)  The Services each served their R&Os on April 13, 2021.  (Id. at Exs. CO-5 – CO-

8.)   

6. On April 9, 2021, Copyright Owners served their Interrogatories on each of the 

Services.  Id. at Ex. CO-9.  The Services each served their R&Os thereto on April 16, 2021.  Id. at 

Ex. CO-10 – CO-13. 

7. Copyright Owners met and conferred with the Services regarding the 1st RFPs and 

Interrogatories three times each, as follows: 

Date of Meet and Confer Party 

 

April 16, 2021 Amazon 
Spotify

April 19, 2021 Google 
Pandora

April 21, 2021 Each Service 
individually

April 23, 2021 Each Service 
individually

8. Nonetheless, Copyright Owners and the Services are at an impasse with respect to 

several RFPs and Interrogatories propounded by the Copyright Owners.  Specifically, Copyright 

Owners’ motion to compel concerns RFPs 2, 5, 6, 8, 9, 11, 20, 22, 29, and Interrogatories 1-4.  

Appendix A annexed hereto sets forth the text of each of these RFPs and Interrogatories, as well 

as a summary of the Services’ current positions on whether they will provide documents or 

information responsive to each RFP and Interrogatory, and if so, to what extent.  The Services’ 

positions set forth in Appendix A are based on their R&Os and any changes to those positions as 

a result of the parties’ meet-and-confer discussions. 

9. Annexed hereto as Appendix B is a chart setting forth sample excerpts with 

citations from the Services’ Joint Submission that relate to Copyright Owners’ RFPs and 
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Interrogatories at issue in this motion.  For each excerpt, particular related RFPs and/or 

Interrogatories are identified. 

10. Pursuant to 28 U.S.C. § 1746, I hereby declare under penalty of perjury that the 

foregoing is true and correct to the best of my knowledge, information and belief. 

Dated: April 28, 2021 
New York, New York  

Benjamin K. Semel (N.Y. Bar No. 2963445) 
PRYOR CASHMAN LLP 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
Facsimile: (212) 326-0806 
Email: bsemel@pryorcashman.com 

Counsel for Copyright Owners 
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Appendix A: Text of Document Requests and Interrogatories At Issue and Services’ Positions 

 

Text of Document Request (“RFP”) or Interrogatory1 Services’ Positions 

RFP 2: Documents sufficient to show Your monthly: (a) 
revenues; (b) costs; and (c) profits, including with respect to 
Your Services, broken out at every level of specificity at 
which they are created or maintained, including by business 
unit, department, product or Service.   

 Amazon “does not intend to produce documents in response to 
Request No. 2” 

 “Google does not intend to produce documents in response to this 
request.” 

 “Pandora will not search for or produce documents in response to 
this Request.” (During meet and confers, Pandora stated that it 
would produce a P&L statement for its subscription tiers, but did 
not commit to any level of granularity or time period.) 

 “Spotify does not intend to produce documents in response to this 
Request.” 

RFP 5: Documents sufficient to show each month’s step-by-
step royalty pool calculations (as required under 37 CFR Part 
210) for each Eligible Digital Music Service offering. 

 Amazon “objects to Request No. 5 to the extent it seeks information 
beyond what is offered in Exhibit A” to the Mirchandani WDRS. 

 “Google will produce documents sufficient to show, on aggregate, 
which prong of the mechanical royalty structure it paid under from 
2018 to 2020, to the extent such data exists and can be located after 
a reasonably diligent search.” 

 “Pandora will not search for or produce documents in response to 
this Request.” 

 “Spotify does not intend to produce documents in response to this 
Request.” 

1 The capitalized terms in the RFPs and Interrogatories have the meanings ascribed to them in Section II (“Definitions”) of Copyright Owners’ First Set of Requests 
for Production and Section II (“Definitions”) of Copyright Owners’ First Set of Interrogatories.  (See Semel Decl., Exs. CO-1 – CO-4 and CO-9.) 
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Text of Document Request (“RFP”) or Interrogatory1 Services’ Positions 

RFP 6: Documents sufficient to show all of Your royalty pool 
calculations reported to Record Companies for Your Eligible 
Digital Music Services, including counts for subscribers, 
revenues and plays, broken out at each level of specificity at 
which they were reported to any Record Company. 

 Amazon “objects to Request No. 6 to the extent it seeks information 
beyond what is offered in Exhibit A” to the Mirchandani WDRS. 

 “Google does not intend to produce documents in response to this 
request.” 

 Pandora “will produce documents sufficient to show amounts paid 
annually to sound recording rights owners from the launch of its 
Pandora Plus and Premium services through the present, to the 
extent that such documents exist and can be located, reviewed, and 
produced with reasonable effort in the time allowed by the 
Remand Scheduling Order.”  

 “Spotify will produce documents sufficient to show the total 
royalties paid for the right to use sound recordings on an annual 
basis over the 2018-2020 period.” 

RFP 8: Documents sufficient to show all of the consideration 
that You include in Your determinations of Total Content 
Costs for calculating Mechanical Royalties, broken down at 
every level of specificity at which they exist, including each 
type of consideration that You include (including cash, 
ownership equity, monetary advances, barter or any other 
monetary and/or nonmonetary consideration), and the 
respective amounts included for each royalty reporting period.

 Amazon “does not intend to produce documents in response to 
Request No. 8” 

 “Google does not intend to produce documents in response to this 
request.” 

 Pandora “will produce documents sufficient to show amounts paid 
annually to sound recording rights owners from the launch of its 
Pandora Plus and Premium services through the present, to the 
extent that such documents exist and can be located, reviewed, and 
produced with reasonable effort in the time allowed by the 
Remand Scheduling Order.” 

 “Spotify does not intend to produce documents in response to this 
Request.” 
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Text of Document Request (“RFP”) or Interrogatory1 Services’ Positions 

RFP 9: Documents sufficient to show all of the consideration 
that You have recorded for rights to license sound recordings, 
broken down at every level of specificity at which they exist, 
including each type of consideration that You include 
(including cash, ownership equity, monetary advances, barter 
or any other monetary and/or nonmonetary consideration), 
and the respective amounts expensed for each royalty 
reporting period. 

 Amazon: “does not intend to produce documents in response to 
Request No. 9” 

 “Google does not intend to produce documents in response to this 
request.” 

 Pandora “will produce documents sufficient to show amounts paid 
annually to sound recording rights owners from the launch of its 
Pandora Plus and Premium services through the present, to the 
extent that such documents exist and can be located, reviewed, and 
produced with reasonable effort in the time allowed by the 
Remand Scheduling Order.” 

 “Spotify will produce documents sufficient to show the total 
royalties paid for the right to use sound recordings on an annual 
basis over the 2018-2020 period.” 

RFP 11: All Analysis concerning projected costs, revenues, 
profits, growth, value, competitiveness or financial condition 
of any of Your Services, including such Analysis concerning 
Your Business that discusses any of Your Services. 

 Amazon: “does not intend to produce documents in response to 
Request No. 11.” 

 “Google does not intend to produce documents in response to this 
request.” 

 “Pandora will not search for or produce documents in response to 
this Request.” 

 “Spotify does not intend to produce documents in response to this 
Request.” 

RFP 20: All Analysis concerning the market power or 
bargaining power of any Record Company in connection with 
Your Services or any aspect of the digital music market. 

 Amazon: “does not intend to produce documents in response to 
Request No. 20.” 

 “Google will produce responsive, non-privileged documents 
concerning market power that relate to Google’s negotiations for
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Text of Document Request (“RFP”) or Interrogatory1 Services’ Positions 
Section 115 eligible services, to the extent any such documents exist 
and can be located after a reasonably diligent search.” During meet 
and confer, Google agreed to search for and produce documents 
concerning label market power. 

 Pandora will produce publicly available versions of filings in the 
Web V proceeding. 

 “Spotify does not intend to produce documents in response to this 
Request.” 

RFP 22: All Analysis concerning the market power or 
bargaining power of any Digital Service Provider in 
connection with any aspect of the digital music market. 

 Amazon: “does not intend to produce documents in response to 
Request No. 22” 

 “Google does not intend to produce documents in response to this 
request.” 

 “Pandora will not search for or produce documents in response to 
this Request.” 

 “Spotify does not intend to produce documents in response to this 
Request.” 

RFP 29: All Documents concerning the actual or expected 
impact that the TCC rate prong adopted in the final 
determination in this proceeding published at 84 Fed. Reg. 
1918 (February 5, 2019) has had or will have on company 
growth, revenues, profits, company value, brand, or 
ecosystem. 

 Amazon “does not intend to produce documents in response to 
Request No. 29.” 

 “Google does not intend to produce documents in response to this 
request.” 

 Pandora will produce internal analyses “that relate to the statement 
in the . . . Katz Testimony . . . that increases in mechanical license 
payments could lead to interactive services ‘raising prices and/or 
reducing promotion in order to suppress output’ (see Katz 
Testimony at 10), to the extent that such analyses exist and can be 
located, reviewed, and produced with reasonable effort in the time
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Text of Document Request (“RFP”) or Interrogatory1 Services’ Positions 
allowed by the Remand Scheduling Order.” “We will not search for 
nor produce documents discussing the impact on company-wide 
value, “brand,” or “ecosystem,” but rather the impact on the 
finances and business plans for Pandora’s Plus and Premium 
services.” 

 “Spotify does not intend to produce documents in response to this 
Request.” 

Interrogatory No. 1: For each type of Discount Plan You offer, 
provide the monthly numbers of (i) Discount Plans and (ii) 
associated End Users. 

 Each of the Services indicated in meet and confers that they do not 
intend to provide responses to this Interrogatory. 

Interrogatory No. 2: Provide the Bundle Information for each 
Bundle offered to consumers. 

 Each of the Services indicated in meet and confers that they do not 
intend to provide responses to this Interrogatory. 

Interrogatory No. 3: Provide the dollar amounts of all Costs 
for each of Your Eligible Digital Music Services, broken 
down monthly at each level of specificity at which they exist 
in Your records. 

 Each of the Services indicated in meet and confers that they do not 
intend to provide responses to this Interrogatory. 

Interrogatory No. 4: Identify and describe the disruption or 
other impact the TCC Prong has had on You or Your company 
growth, revenues, profits, company value, brand, or 
ecosystem. 

 Each of the Services indicated in meet and confers that they do not 
intend to provide responses to this Interrogatory. 
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Appendix B: Sample Excerpts from Services’ Joint Written Direct Remand Submission 

 

WRITTEN DIRECT REMAND TESTIMONY OF MICHAEL L. KATZ 

Testimony 
Related RFPs & 
Interrogatories 

“Perhaps the biggest single problem with Professor Watt’s analysis of the see-saw effect is that his Nash 
bargaining model relies on an extremely unrealistic assumption with respect to the payoff that a label would 
earn if it failed to reach an agreement with a streaming service. . . . The critical unrealistic assumption in 
Professor Watt’s model of bargaining between a label and an interactive streaming service is that the 
streaming service is a must-have partner. That is, he assumes that a sound recording rightsholder would have 
a payoff of zero if it failed to reach an agreement with the service being modeled in the bargaining. In making 
this assumption, Professor Watt overstates the contribution that an interactive streaming service makes to 
the economic surplus that a service and label can realize by reaching a licensing agreement.” ¶¶ 16-17 

RFP 2, 11 

“Professor Watt overstates the contribution that an interactive streaming service makes to the economic 
surplus that a service and label can realize by reaching a licensing agreement.” ¶ 19 

RFP 2, 11 

“As I demonstrate in Appendix A, Professor Watt’s assumption that there is no substitution dramatically 
biases his model toward finding a large see-saw effect and renders his analysis unreliable. Indeed, even 
correcting just this one flaw in Professor Watt’s analysis leads to a prediction that the share of an increase 
in musical works royalties that will fall on the streaming services is approximately eight times larger than 
Professor Watt’s prediction. And, as discussed below, even this prediction is lower than what has actually 
been observed—the interactive services have borne 100 percent of the increase, not five percent as predicted 
by Professor Watt.” ¶ 21 

RFP 2, 11, 5, 6, 8, 9 

Interrogatory 1-3 
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“He also assumes that a label’s non-content costs are proportional to licensing revenues. This assumption 
appears to make no economic sense: under this assumption,  a change in the licensing rate holding the 
underlying sales constant somehow leads to an increase in non-content costs that the sound recording 
rightsholders would pay. I also note that Professor Watt’s cost assumption is inconsistent with the 
assumptions underlying his Shapley Value analysis—indeed, it is inconsistent with use of the Shapley Value. 
The Shapley Value applies to situations in which the overall payoff to a coalition is independent of how the 
aggregate payoff is divided among the coalition’s members. By contrast, under Professor Watt’s cost 
assumption, the aggregate payoff falls as sound recording rightsholders’ share of the aggregate payoff rises 
because an increase in sound recording royalties triggers increased costs. As I show in Appendix A, this 
nonsensical assumption further inflates Professor Watt’s estimate of the size of the see-saw effect.” ¶ 22 

RFP 2, 11 

Interrogatory 3

 

“[C]hanges in the assumed percentage of revenues paid by the streaming services to sound recording 
rightsholders could easily generate an estimated value of the see-saw effect equal to zero or even negative, 
neither of which is consistent with Professor Watt’s Nash bargaining framework.” ¶ 23 

RFP 2, 11, 6, 9 

Interrogatory 1-3

“[T]he size of the see-saw effect is an empirical question. We now have market experience with which to 
answer the question: it is de minimis.  There have been several negotiations between sound recording 
copyright owners and streaming services since the Determination was issued. Contrary to Professor Watt’s 
prediction, the sound recording copyright owners have not lowered their royalties in response to increases 
in musical works mechanical royalties.” ¶¶ 24-25; see also ¶¶ 26-27 

RFP 2, 5, 6, 8,  

Interrogatory 1-3 

“[A]ny claim that the Shapley Value eliminates hold-out effects or walk-away power is mistaken: the 
Shapley Value reduces walk-away power but does not eliminate it.” ¶ 32; see also ¶¶ 33-36 

RFP 20, 22

“[T]he major recording companies constitute a complementary oligopoly, which can lead to sound recording 
royalties well in excess of effectively competitive levels.” ¶ 53 

RFP 20, 22 

“[T]he objective of minimizing disruption implies that it is desirable to avoid making major changes to the 
current statutory royalty scheme. However, the vacated structure would have imposed very substantial 
changes and failed to satisfy the statutory goal of avoiding disruption.” ¶ 100 

RFP 29  

Interrogatory 4
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“Perhaps most significantly, the structure would have dramatically increased the royalty rates in both the 
revenue and TCC prongs. It increased the headline rate by approximately 44 percent. Such large rate 
increases would have been disruptive.” ¶ 101 

RFP 29  

Interrogatory 4

 

“Removing the cap from the TCC prong also would have been disruptive. . . . Given that the principle 
function of a cap is to avoid disruption, it logically follows that removing the cap would have increased the 
risk of disruption. Moreover, the TCC prong ties statutory rates to future negotiations between the services 
and sound recording rightsholders, which creates uncertainty and threatens ongoing disruption that might 
otherwise be mitigated when a cap is in effect.”  ¶¶ 107-08

RFP 29  

Interrogatory 4

See Appendix A (¶¶ 118-38), criticizing Dr. Watt’s Nash bargaining model and certain of its components 
(“𝑅 is the revenue earned by the streaming service if it obtains the necessary licenses; 𝐿 is the royalty payment 
that the service agrees to pay the label; 𝑀 is the statutory royalty payment paid by the streaming service to 
musical works rightsholders; 𝐶s is the streaming service’s total non-content costs; 𝜇 is the Nash bargaining-
power coefficient (only values between 0 and 1 are consistent with the Nash bargaining framework);𝐶L is 
the label’s non-content costs; and 𝐴 is the payoff that the label would receive if it did not reach an agreement 
with the streaming service.” Id.  at ¶ 118.) 

RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3

WRITTEN DIRECT REMAND TESTIMONY OF GREGORY LEONARD 

Testimony 
Related RFPs & 
Interrogatories 

“By eliminating the per subscriber prong, thereby uncapping the TCC prong, the Majority’s royalty structure 
eliminates the downside risk protection for services, while leaving in place the downside risk protection for 
musical works copyright owners.” ¶ 8 

RFP 29 

Interrogatory 4 

“An uncapped TCC prong is also problematic because, to the extent it binds, it will directly tie musical works 
royalties to sound recording royalties. Because the record labels have complementary oligopoly power, such 
a tie could effectively provide musical works copyright owners with complementary oligopoly power that 
they would not otherwise have.” ¶ 8 

RFP 20, 22, 29 

Interrogatory 4 
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“If the per subscriber prong were eliminated from the calculation of the minimum, leaving the TCC prong 
“uncapped,” the minimum in the example above would increase substantially from $0.80 to $1.16 and would 
in fact now bind (assuming the sound recording royalty remained at 55% of revenues) and replace the 
percentage of revenue prong as the determinant of the all-in musical works royalty.” ¶ 10 

RFP 29 

Interrogatory 4 

 

“The Majority’s now vacated ruling . . . creates multiple problems . . . . In particular, uncapping the TCC 
prong would remove the protection the per subscriber minimum prong afforded to the services. It would also 
lead to a substantial increase in the minimum over what existed under the previous statutory structure, so 
that the minimum would have a greater likelihood of binding. These changes would represent a substantial 
shift in the royalty structure in favor of the musical works copyright owners . . . .  In my opinion, this shift 
in the royalty structure would be inconsistent with the 801(b)(1) factors in that it substantially favors one 
side over the other and would be disruptive to the marketplace . . . .” ¶ 12 

RFP 29 

Interrogatory 4 

“Given that the record labels have complementary oligopoly power that affects sound recording royalties . . . 
it is unwise to adopt a structure under which the statutory rate for mechanical rights, which is supposed to 
reflect “effective competition,” could instead be influenced by complementary oligopoly power that the 
musical works copyright owners themselves do not even possess. . . . Thus, the musical works copyright 
owners would effectively benefit from (and the services would be harmed by) the increase in the labels’ 
complementary oligopoly power.” ¶ 13 

RFP 20, 22, 29 

Interrogatory 4 

“The Majority’s primary justification for adopting an uncapped TCC prong while simultaneously raising the 
TCC percentage is Dr. Watt’s claim that an increase in the musical works royalty would be offset nearly 
dollar-for-dollar by a decrease in the sound recording royalties (the ‘seesaw effect’), leaving the services 
virtually unaffected by the change. Specifically, the Majority cites Dr. Watt as saying that ‘the total of 
musical works and sound recordings royalties would stay ‘almost the same’ in response to an increase in the 
statutory [musical works] rate.’ Dr. Watt’s prediction of an almost dollar-for-dollar decrease in the sound 
recording royalties if the statutory musical works royalty increased is based entirely on his “bargaining 
model.” He offered no empirical evidence whatsoever to support his claim.” ¶ 15; see also ¶¶ 16-22 

RFP 2, 5, 6, 8, 9, 11 

Interrogatory 1-3 

“In fact, the existing empirical evidence is inconsistent with Dr. Watt’s bold prediction.  
 

.”  ¶ 17 

RFP 2, 5, 6, 8, 9, 11 

Interrogatory 1-3 
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“In assuming that the surplus is fixed, Dr. Watt’s “bargaining model” entirely abstracts away from the nature 
of consumer demand for streaming services and competing forms of entertainment (music and otherwise), 
how the streaming services set their prices, what services decide to participate in the market (entry and exit), 
the nature of the oligopolistic interaction among the labels, the nature and timing of the bargaining between 
each label and each service, etc. An understanding of these factors is important for determining how sound 
recording royalties would actually change in response to a change in the statutory musical works royalty.” 
¶ 18.

RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3

 

WRITTEN DIRECT REMAND TESTIMONY OF LESLIE MARX 

Testimony 
Related RFPs & 
Interrogatories 

“How exactly the surplus is divided depends on the assumed structure of the market, numerical inputs, and 
a hypothetical parameter representing the relative bargaining strengths of the service and the record label.” 
¶ 31 

RFP 2, 20, 22 

“The nearly one-for-one see-saw effect follows from Professor Watt’s particular modeling choices and 
numerical inputs. Making modest and reasonable adjustments to either the assumptions or the inputs has 
dramatic effects on the outcome, either significantly reducing the see-saw effect suggested by his model or 
resulting in outcomes that are illogical, in that the model predicts that the record label will actually capture 
more than 100% of the available surplus.” ¶ 33 

RFP 2, 5, 6, 11, 20, 
22 

Interrogatory 1-3 

“When a non-zero disagreement payoff for the record label is incorporated into Professor Watt’s model, the 
data that he used to calibrate his model are then rationalized with a lower bargaining parameter for the record 
label than the one that he derived, implying a smaller see-saw effect.” ¶ 34 

RFP 20, 22 

“Making more realistic assumptions about the market structure and possible substitutes would yield a 
substantially lower bargaining power parameter and thus a substantially lower see-saw effect.” ¶ 38 

RFP 2 
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“[I]n the real world, there are three major record labels, each with substantial complementary oligopoly 
power.” ¶ 39 

RFP 20, 22 

 

“Another source of unreliability in Professor Watt’s analysis is that he calibrates his model using  
global rather than US costs, uses projections rather than actual costs, and then draws unsupported 
conclusions from those projections.  Without any statistical analysis, Professor Watt infers trends in  

 projected costs to propose a range of interactive streaming costs, using only three data points 
for each bound. Only one of these six points is derived from actual data rather than projections.” ¶ 43 

RFP 2, 5, 6, 8, 9  

Interrogatory 3 

“The prediction of Professor Watt’s model—that higher mechanical rates lead to lower sound recording rates 
on a nearly one-for-one basis—has thus not been borne out by events since the Phonorecords III decision 
was first issued.” ¶ 48; see also ¶¶ 49-51.

RFP 2, 5, 6, 8, 9, 11 

Interrogatory 1-3 

See Appendix B “Corrections to Professor Watt’s see-saw model,” where Marx “restate[s] Professor Watt’s 
model with simpler notation and correct[s] a mistake that he makes in his derivation.”  ¶ 67.  Marx addresses 
“the sound recording royalty rate 𝛿. The musical works royalty rate 𝜃 is set by statute.  The streaming 
service’s non-content cost is a fraction 𝑟d of its revenue 𝑅… 𝜇 is the record label’s bargaining weight.”
¶¶ 68-69. 

RFP 2, 5, 6, 11, 20, 
22 

Interrogatory 1-3  

WRITTEN DIRECT REMAND TESTIMONY OF CHRISTOPHER BONAVIA 

Testimony 
Related RFPs & 
Interrogatories 

“In my testimony,  
 
 

 . . “ ¶6 

RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3 

“[  
” ¶ 6 

RFP 5, 6, 8, 9 

Interrogatory 1-2 
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“ ” p. 3 RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3 

“  
 

” ¶ 21

RFP 5, 6, 8, 9 

Interrogatory 1-2 

WRITTEN DIRECT REMAND TESTIMONY OF WALEED DIAB 

Testimony 
Related RFPs & 
Interrogatories 

“In this statement, . . . I will address how, if at all, publishing royalties have impacted negotiations for the 
rights to use sound recordings on those services in recent years.” ¶ 4

RFP 20, 22 

“I understand that in the Copyright Royalty Board’s prior determination in this proceeding, the Board 
suggested that enacting an increase in publishing rates was likely to result in record labels decreasing the 
rates charged to services like Google for the licensing of sound recordings.  

 
” ¶ 9 

RFP 2, 5, 6, 8, 9, 11 

Interrogatory 1-3  

WRITTEN DIRECT REMAND TESTIMONY OF BENJAMIN KUNG 

Testimony 
Related RFPs & 
Interrogatories 

“  
 
 

.”  ¶ 8, see also ¶¶ 4-8

RFP 2, 5, 6, 8, 9, 11 

Interrogatory 1-3
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WRITTEN DIRECT REMAND TESTIMONY OF RISHI MIRCHANDANI 

Testimony 
Related RFPs & 
Interrogatories 

I am submitting this supplemental testimony to provide facts related to two issues . . . (2) the incorrect 
hypothesis, advanced by Professor Richard Watt, an expert for the . . . Rights Owners . . . that record labels 
would respond to an increase in the mechanical rate by decreasing the amounts they demand interactive 
streaming services in sound recording royalties (the “see-saw” theory).”  ¶ 6 

RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3 

“During the 34-month period from January 2018 to October 2020, when these rates were effective,  
 

 ¶ 9 

RFP 29 

Interrogatory 4 

“Applying the rate and rate structure set out in the Majority’s initial ruling in Phonorecords III for the 34-
month period from January 2018 to October 2020, Amazon’s finance team has calculated that Amazon’s 
mechanical royalties for Unlimited  

” ¶ 10 

RFP 5, 6, 8, 9 

Interrogatory 1-2 

“Amazon’s experience demonstrates the practical importance of the per-subscriber cap on TCC in ensuring 
that services are not subject to runaway rates due to the market power of record labels.” ¶ 12 

RFP 20, 22, 29 

Interrogatory 4 

“During earlier stages of this proceeding, Professor Watt, an expert for the Rights Owners, acknowledged 
that the rates services pay record labels for sound recording rights are ‘very high,’ but theorized that, if the 
statutory rate for mechanical royalties were to increase, ‘the negotiated fee for sound recordings would 
decrease almost dollar for dollar.’ Professor Watt’s ‘see-saw’ hypothesis is inconsistent with my experience 
negotiating with record labels regarding sound recording royalties.” ¶ 13 

RFP 2, 5, 6, 8, 9, 11, 
20, 22 

Interrogatory 1-3 

“  
 

.” ¶ 20; see also ¶¶ 21-24  

RFP 5, 6, 8, 9, 20, 
22 

Interrogatory 1-2 
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WRITTEN DIRECT REMAND TESTIMONY OF GEORGE WHITE 

Testimony 
Related RFPs & 
Interrogatories 

“I present this testimony to address how Pandora’s rates paid for sound recordings  
—in the wake of the Judges’ 2018 Final Determination, which uncapped the so-called 

‘TCC’ prong and increased mechanical rate levels for musical works. In short,  
 
 
 

.” ¶ 4 

RFP 5, 6, 8, 9, 20, 
22 

Interrogatory 1-2 

Pandora continues to pay the major record companies (Warner Music Inc., Sony Music Entertainment, and 
Universal Music Group) and the leading independent aggregators (the Merlin Network and Orchard 
Enterprises) the same basic royalty rates that Pandora paid for its Pandora Premium and Pandora Plus 
services before the Final Determination here. Moreover, in its recent renewal negotiations with each of these 
record companies and aggregators,  

 
” ¶ 5  

RFP  6, 9, 20, 22 
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SERVICES’ JOINT OPENING BRIEF 

References to new evidence and post-hearing impact 
Related RFPs & 
Interrogatories 

“As a result, were musical works owners to receive the full increase the Final Determination awarded, it 
would come completely at the expense of the Services, which, according to the Majority, Judge Strickler, 
and the D.C. Circuit, continue to bear the brunt of the record companies’ “complementary oligopoly” power. 
The Services would see their total royalty payments increase substantially from those under the 
Phonorecords II settlement, which had promoted extraordinary growth across the entire music industry.” 
Joint Brief at 2.  

RFP 20, 22, 29  

Interrogatory 4

“The fallacy of the Majority’s “see-saw” theory is not merely hypothetical. Several years of experience under 
the vacated rate structure have now demonstrated that the see-saw theory is wrong. The record labels have 
not agreed to lower royalties in response to Copyright Owner rate increases. In fact, in some instances, sound 
recording royalties actually have increased in the years since the Initial Determination issued.” Joint Brief 
at 44. 

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3 

“Because the evidence does not support Professor Watt’s hypothesized see-saw effect, the vacated rate levels 
and structure cannot satisfy the governing rate-setting standard.” Joint Brief at 45. 

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3

“[T]here is no justification for taking “the dramatic step of uncapping the total content cost prong for every 
category of service offering,” including the Services’ flagship subscription interactive offerings. Id. at 381. 
Tying the mechanical rates directly to the complementary oligopoly rates extracted by the labels, and then 
using those inflated rates as a floor below which the mechanical rates cannot fall, is plainly unreasonable. 
Uncapping the TCC prong for the offerings that generate the vast majority of the revenues and royalties is 
unjustifiable regardless of the applicable rate level, but is even more egregious when coupled with the 
Majority’s unjustified and dramatic rate hike.” Joint Brief at 46. 

RFP 20, 22, 29  

Interrogatory 4
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“As events have in fact unfolded, we now know definitively that Professor Watt was wrong. The actual 
negotiations between record labels and Services since the Initial Determination issued in January 2018 belie 
Professor Watt’s predictions of a see-saw effect. Sound recording rates have not declined in response to 
increases in musical works royalty rates.” Joint Brief at 48. 

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3

 

 
 
 
 

Joint Brief at 48 (citing Bonavia and Kung) (citations omitted).  

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3

 
 
 
 

 Joint Brief at 48 (citing White) (citations omitted).  

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3

 
 
 

 Joint Brief at 48-49 (citing Diab) (citations omitted).  

RFPs 2, 5, 6, 8, 9, 
11, 20, 22 

Interrogatories 1-3

“Professor Watt’s conclusion to the contrary derived from a model that does not reflect the actual 
marketplace in several critical respects, rendering it uninformative for predicting how record labels will react 
to mechanical rate increases in the real world.  For one, Professor Watt chose to include only a single record 
label in his Nash bargaining model and made no effort to address the fact that the real world involves multiple 
“must have” record labels that form a complementary oligopoly.” Joint Brief at 49-50 (citing Marx and 
Leonard).” Joint Brief at 49. 

RFPs 20, 22 
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“As the Majority acknowledged, both experts’ models conclude that the Services are already paying too 
much in total royalties. . . . The Majority’s own model yielded the same conclusion. Yet, despite this 
consensus, the Majority decided to raise mechanical rates anyway, making the Services even worse off than 
they already were.” Joint Brief at 51.

RFP 2, 11, 29  

Interrogatory 4 

 

“Even putting aside all of the problems with the particular sound recording to musical works ratio used by 
the Majority, because the Judges only control the mechanical rates, they can only reduce the sound recording-
to-musical works ratio by raising the mechanical rate. But doing so will necessarily make the Services worse 
off than they already are.” Joint Brief at 54. 

RFP 29  

Interrogatory 4 

“[T]he see-saw theory the Majority embraced is belied by reality and is wrong as a matter of economics. The 
predicted label rate decreases in response to mechanical rate increases have not happened, and Professor 
Watt’s speculation to the contrary was based on a flawed and uninformative economic model. As a result, 
rather than making the Services better off (as all of the models say they should be) and the Copyright Owners 
no worse off, the Majority made the Copyright Owners far better off and the Services demonstrably worse 
off.” Joint Brief at 55.

RFPs 2, 5, 6, 8, 9, 
11, 20, 22, 29 

Interrogatories 1-4

“Elimination of the TCC caps tied the mechanical royalty rates for the Services’ flagship offerings directly 
to the royalty payments commanded by the record label.  As the Judges and the D.C. Circuit have repeatedly 
acknowledged, the major labels have complementary oligopoly market power in their dealings with 
subscription interactive services. . . . The consequences of this dramatic departure from past practice cannot 
be overstated. . . . And because the uncapped TCC prong is part of a “greater-of” rate structure, the rates 
ultimately paid by the Services to the Copyright Owners will never drop below the specified percentage of 
those complementary oligopoly rates.” Joint Brief at 59-60. 

RFP 20, 22, 29  

Interrogatory 4

“That certain less economically consequential offerings have had uncapped TCC prongs in the past does not 
justify subjecting all offerings to an uncapped TCC prong. The absence of a cap on these less significant 
offerings posed limited economic risks. Not so for the Services’ flagship subscription offerings.” Joint Brief 
at 59 n.25. 

RFP 29  

Interrogatory 4
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“The structural concerns with the uncapped TCC prong are far from hypothetical. Take, for example, 

 

 
 
 
 

 Joint Brief at 60 (citing Mirchandani). 

RFP 29  

Interrogatory 4
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
 
In the Matter of:   
 
DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
 
 

 
 
 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 
 

 

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS FOR PRODUCTION  
OF DOCUMENTS ON REMAND TO AMAZON.COM SERVICES LLC  

Pursuant to the Order Adopting Schedule for Proceedings on Remand of the Copyright 

Royalty Board in the above-captioned proceeding, eCRB Docket No. 23413, Amazon.com 

Services LLC shall serve written responses and objections to the following requested documents 

on or before April 12, 2021, and shall produce copies of the following requested documents on a 

rolling basis, with all responsive documents to be produced electronically on or before May 3, 

2021. 

I.  INSTRUCTIONS 

1. Unless otherwise stated, Documents are requested from the Relevant Time Period 

– those Documents created or modified from January 1, 2016 through and including April 1, 2021 

– except where otherwise indicated.   

2. All Documents that respond, in whole or in part, to any clause of any paragraph of 

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their 

entirety, including all attachments and enclosures.  Only one copy need be produced of Documents 
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that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if 

You indicate via a metadata field all of the custodians or repositories where such document existed.  

3. All Documents responsive to a Request should be produced in a separated and 

indicated range of bates-numbered documents.  Alternatively, an index or metadata field can be 

provided indicating, for each Request, which Documents are responsive to that Request. 

4. These Requests are continuing ones.  If, between the date hereof and the time a 

determination is issued in this proceeding on remand, You become aware of any additional 

Documents from the Relevant Time Period responsive to the Request, You shall produce all such 

further Documents as they are received or discovered.   

5. In addition to original and final versions of Documents, all drafts, alterations, 

modifications, changes and amendments of Documents should be produced, as well as all copies 

non-identical to the original in any respect, including any copy bearing non-identical markings or 

notations of any kind. 

6. For any Document responsive to these Requests which is known to have been 

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee, 

date, number of pages, and subject matter; and explain in detail the events leading to the destruction 

or loss, or the reason for the unavailability of such Document, including the location of such 

Document when last in Your possession, custody, or control, and the date and manner of its 

disposition. 

7. If You object to any Documents requested on the grounds of privilege, work 

product or other grounds, Your response should state the existence of the information, Document 

or communication, identify the specific grounds on which Your objection is based in a manner that 

will enable other participants to assess the claim, and identify the information objected by 
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furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general 

description of the nature of the purportedly protected information. 

8. Documents should be produced in the manner and formats as described in 

Appendix B, attached hereto.   

II.  DEFINITIONS 

The following definitions apply to the Requests: 

1. You or Your.  The term “You” or “Your” shall mean Amazon.com Services LLC, 

its present and former parents, subsidiaries, and affiliates, its predecessors, its successors, and its 

present and former members, principals, officers, directors, employees, partners, associates, 

agents, representatives, and other persons acting or purporting to act on its behalf. 

2. Document.  The term “Document” is defined as set forth in Rule 34(a) of the 

Federal Rules of Civil Procedure.  “Document” shall be broadly defined to include electronically-

stored information and all media on which information is recorded or stored. 

3. Agreement.  The term “Agreement” shall include any and all Documents that form 

a part of the transaction that is the subject of the agreement or of which the agreement is a part, 

including any side letters or agreements that convey or describe any rights or consideration that 

form a part of the transaction that is the subject of the agreement or of which the agreement is a 

part. 

4. Analysis.  The term “Analysis” shall mean Documents including data, summaries, 

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports, 

memoranda, budgets, estimates, discussions (including notes, minutes of meetings, 

correspondence and testimony), communications, presentations (including those to boards, 

potential or current investors, advertisers, lenders, investment bankers, the public and all others), 

press releases, public statements, or any other documents that examine, analyze, contemplate, 
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consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report, review, 

explore or otherwise address a subject matter, without regard to who created the Document. 

5. Business.  The term “Business” shall include the operations of each and every of 

Your business units, departments or any other subdivisions, and includes operations concerning 

all of the products, services, devices, Music Players, Services or other commercial or business 

activities or services in which You engage. 

6. Concerning.  The term “Concerning” shall mean constituting, comprising, 

memorializing, analyzing, discussing, reflecting or relating to. 

7. Eligible Digital Music Service.  The phrase “Eligible Digital Music Service” shall 

mean any product, offering, or service that involves activity that, in whole or in part, is currently 

or was at any time during the Relevant Time Period subject to compulsory licensing under Section 

115 and/or covered under 37 C.F.R. Part 385.     

8. Digital Service Provider.  The phrase “Digital Service Provider” shall mean any 

company or service providing users with access to one or more Services, as well as any association, 

including its present and former parents, subsidiaries, and affiliates, its predecessors, its 

successors, and its present and former members, principals, officers, directors, employees, 

partners, associates, agents, representatives, and other persons acting or purporting to act on its 

behalf, representing or including one or more such companies or Services.  Digital Service 

Providers hereunder include participants Amazon, Apple, Google, Spotify, and Pandora, as well 

as, e.g., YouTube, Tidal, and iHeart Radio.  

9. Interactive Stream.  The phrase “Interactive Stream” shall mean a digital delivery 

of a sound recording of a musical work, using streaming technology, in response to an end user’s 
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request, and, for the avoidance of doubt, includes eligible interactive streams as defined in 37 

C.F.R. § 385.2 (2019) and interactive streams as defined in 37 C.F.R. § 385.11 (2014). 

10. Limited Download.  The phrase “Limited Download” shall mean a digital delivery 

of a sound recording of a musical work that is available for listening by the end user for a limited 

period of time or a limited number of times, and, for the avoidance of doubt, includes eligible 

limited downloads as defined in 37 C.F.R. § 385.2 (2019) and limited downloads as defined in 37 

C.F.R. § 385.11 (2014). 

11. Mechanical License.  The phrase “Mechanical License” shall mean any license 

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct 

negotiation, from  the Harry Fox Agency, or in compliance with the provisions of Section 115 and 

its implementing regulations). 

12. Mechanical Royalty.  The phrase “Mechanical Royalty” shall mean any royalty 

paid pursuant to a Mechanical License. 

13. Music Player.  The phrase “Music Player” shall mean any hardware or software 

device, good or service that allows a user to play sound recordings, including portable and non-

portable MP3 players, iPods, smartphones, media players, digital audio players, car audio or media 

players, smart TVs, speakers, smart speakers, home stereo systems, or software applications, 

including the Amazon Echo product and any and all other Alexa-enabled devices or products. 

14. Non-Eligible Digital Music Service.  A “Non-Eligible Digital Music Service” 

shall mean any product, offering, or service that involves the transmission or delivery of one or 

more sound recordings of musical works (including where sound recordings of musical works are 

embodied in music videos or other audiovisual works) in the form of digital signals, whether for 

free or by subscription, whether by streaming or download (either permanent or temporary), 
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whether offering a single type of music service or bundling together different music services (e.g., 

streaming and downloads), and whether available on a personal computer, television, receiver, set-

top box, mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, 

etc.), or any other device or platform, where such product is not currently and was not at any time 

during the Relevant Time Period subject to compulsory licensing under Section 115 or covered 

under 37 C.F.R. Part 385. 

15. Permanent Download.  A “Permanent Download” shall mean a digital delivery of 

a sound recording of a musical work in the form of a download that may be retained and played 

on a permanent basis, and, for the avoidance of doubt, includes permanent downloads as defined 

in 37 C.F.R. § 385.2 (2019) and permanent digital downloads as defined in 37 C.F.R. § 385.2 

(2014). 

16. Piracy.  The term “Piracy” shall mean theft, unauthorized use or unauthorized 

reproduction of intellectual property.   

17. Prices.  The term “Prices” shall mean all prices or other amounts (whether 

measured in currency or any other form of consideration) listed or charged to any entity (including 

users, labels, advertisers, etc.) in connection with the Service, including: (a) to users for use of the 

Service (such as for purchase of subscriptions to the Service, or for the purchase of Permanent 

Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for pay-per-click or 

other user-advertisement activity; (d) for promotional activities offered on the Service; and (e) for 

Internet referral traffic or other referrals for goods or services made to or from the Service 

(hereafter, “Referrals”). 

18. Record Company.  The phrase “Record Company” shall mean any company that 

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights 
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(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent, 

subsidiary or affiliate recording companies and record labels and any aggregators, and, for the 

avoidance of doubt, includes any sound recording company as defined in 37 C.F.R. § 385.2 (2019) 

and any record company as defined in 37 C.F.R. § 385.11 (2014). 

19. Relevant Time Period.  The phrase “Relevant Time Period” shall mean January 1, 

2016 through and including April 1, 2021. 

20. Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S. 

Copyright Act. 

21. Service.  A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service. 

22. Total Content Cost.  The phrase “Total Content Cost” shall mean the total amount 

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited 

Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes 

total cost of content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a 

an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 CFR 

§§ 385.13 and 385.23 (2014).  

23. Track.  The term “Track” shall mean a sound recording of a musical composition 

or song, or any other individually listed, subdivided, available or playable sound recording, 

including singles, album cuts, medleys, remixes, or other such sound recordings.  

24. The singular form of a noun or pronoun shall be considered to include within its 

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include 

the present tense where the clear meaning is not distorted.  The term “including” shall mean 

“including but not limited to.”  The term “or” shall mean “and” and vice-versa, as necessary to 
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bring within the scope of the Requests all information or Documents that would be excluded absent 

this definition. 

Dated: April 5, 2021 
New York, New York  

 PRYOR CASHMAN LLP 
  
 
 By:       
 Donald S. Zakarin 
 Frank P. Scibilia 
 Benjamin K. Semel 
 7 Times Square 
 New York, New York 10036 
 (212) 421-4100 
 dzakarin@pryorcashman.com 
 fscibilia@pryorcashman.com 
 bsemel@pryorcashman.com 
 

Attorneys for National Music Publishers’ 
Association and Nashville Songwriters 
Association International 
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APPENDIX A: DOCUMENT REQUESTS 

1. For each year, Your profit and loss statements and all certified financial statements 

for Your business lines, including Your business lines containing Your Services. 

2. Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service. 

3. For each of Your Eligible Digital Music Services, documents sufficient to show 

Your total monthly costs broken down at every level of specificity at which they are created or 

maintained, including: 

(a) royalties (separately itemizing non-cash consideration paid, including 
advertising credits) for: 
(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they 

are created or maintained, including: 
(i) marketing and advertising costs related to Eligible Digital Music 

Services; 
(ii) costs incurred in developing digital rights management or anti-fraud 

efforts;  
(iii) costs of developing technology other than digital rights 

management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts 

and other promotions), further broken down by activity;  
(vii) real estate and premises overhead costs;  
(viii) any other costs incurred in operating the Eligible Digital Music 

Service.  
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4. Documents sufficient to show how You allocate any overhead costs that are shared 

between Your Eligible Digital Music Services and any other services, departments or business 

units.  

5. Documents sufficient to show each month’s step-by-step royalty pool calculations 

(as required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

6. Documents sufficient to show all of Your royalty pool calculations reported to 

Record Companies for Your Eligible Digital Music Services, including counts for subscribers, 

revenues and plays, broken out at each level of specificity at which they were reported to any 

Record Company. 

7. Documents sufficient to show the monthly Mechanical Royalties that would have 

been due during the Relevant Time Period for each of Your Eligible Digital Music Service 

offerings under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and 

terms as adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 

(February 5, 2019). 

8. Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every 

level of specificity at which they exist, including each type of consideration that You include 

(including cash, ownership equity, monetary advances, barter or any other monetary and/or 

nonmonetary consideration), and the respective amounts included for each royalty reporting 

period. 

9. Documents sufficient to show all of the consideration that You have recorded for 

rights to license sound recordings, broken down at every level of specificity at which they exist, 

including each type of consideration that You include (including cash, ownership equity, monetary 
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advances, barter or any other monetary and/or nonmonetary consideration), and the respective 

amounts expensed for each royalty reporting period. 

10. All Analysis concerning Your actual or projected costs of licensing sound 

recordings or musical works for any of Your Services. 

11. All Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services. 

12. All Agreements covering any portion of the Relevant Time Period concerning the 

licensing of sound recordings or musical compositions for use on Your Services, including those 

for reproduction, distribution or public performance rights.  If an Agreement was already produced 

in this proceeding, You may refer to the production number in lieu of re-producing such 

Agreement. 

13. For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or 

value provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the 

Agreement, including regular royalty payments and any advances, 

minimum guarantees, advertising credits or equity grants. 
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regardless of the date.   

14. For each Agreement for the licensing of sound recordings responsive to Request 

No. 12 above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of 

the Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 

and (iii) all Documents reflecting any call, meeting, or other oral discussion concerning the 

material rates and terms of the Agreement. 

15. All Documents that You exchanged with any Record Company in connection with 

any negotiations towards proposed royalty rate changes. 

16. All correspondence between You and any Record Company concerning 

Mechanical Royalties, including concerning the effect of Mechanical Royalties or Mechanical 

Royalty rates on sound recording royalties, payments, or other consideration paid to any Record 

Company or to Record Companies generally. 

17. Copies of all template or form Agreements that You have created or used in 

connection with licensing sound recordings or musical compositions for Services. 

18. Documents sufficient to show all unrecouped advances or minimum guarantees 

paid by You for licenses to use sound recordings or musical works in any Eligible Digital Music 

Service, including the licensor, the respective unrecouped amount and the respective period 

covered. 

19. All documents concerning all instances where a “most favored nation” term, 

advance payment term, minimum guaranteed payment term or similar term contained in an 

Agreement between You and a Record Company resulted in payments to the Record Company 

 
 
 
 

(g)  Any  Agreement  referred  to,  modified  or  extended  by  such  Agreement, 
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that were higher than would otherwise have been payable under the royalty rates in Your 

Agreement with the Record Company. 

20. All Analysis concerning the market power or bargaining power of any Record 

Company in connection with Your Services or any aspect of the digital music market. 

21. All Analysis concerning Your market power or bargaining power in connection 

with Your Services or any aspect of the digital music market.  

22. All Analysis concerning the market power or bargaining power of any Digital 

Service Provider in connection with any aspect of the digital music market. 

23. All Analysis concerning the market power or bargaining power of any licensor of 

musical works in connection with Your Services or any aspect of the digital music market. 

24. All Analysis concerning whether acquisition of a license for some or all sound 

recordings from a particular Record Company is necessary for the viability or success of any of 

Your Services. 

25. All Analysis concerning the actual or potential launching of a competitive Service 

by one or more Record Companies, including the impact of such a Service on Your Business or 

the business of other Digital Service Providers. 

26. All Analysis concerning the economic relationship between the Mechanical 

Royalty rate and royalty rates or consideration paid for licensing the rights to sound recordings. 

27. All Analysis concerning impact of actual or potential changes in any sound 

recording or musical work royalty rates on Your Prices, costs, revenues, or profits, or on the 

viability of any of Your Services. 

 
 

PUBLIC VERSION



 

28. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the implementation of any type of Mechanical Royalty rate 

structure involving a Total Content Costs prong. 

29. All Documents concerning the actual or expected impact that the TCC rate prong 

adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 

2019) has had or will have on company growth, revenues, profits, company value, brand, or 

ecosystem. 

30. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the 

final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

31. All Analysis concerning business strategies of You or any Digital Service Provider 

that lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 

Services. 

32. All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

33. All Analysis concerning the impact of royalty rates for sound recordings or musical 

works on Prices for Eligible Digital Music Services. 

34. All Analysis concerning actual, potential or contemplated changes in Prices for any 

of Your Eligible Digital Music Services. 

35. Documents sufficient to show all Prices You have charged for consumer 

subscriptions to Your Services since the inception of each such Service, and, for all such Prices, 

the time period during which such Prices were in effect. 
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36. Documents sufficient to show for each Eligible Digital Music Service the monthly 

counts of (a) end users of student subscription plans, (b) end users of family subscription plans; 

(c) family subscription plans; and (d) end users who were not counted towards any subscription 

plan on the basis of claimed participation in a free trial offering. 

37. All Analysis concerning the impact of discount subscription offerings on the 

Mechanical Royalty payments or effective rates, company growth, revenues, profits, company 

value, brand, or ecosystem of You or any Digital Service Provider. 

38. All Analysis concerning actual, potential or contemplated consumer pricing 

strategies or models for any Services provided by You or any Digital Service Provider.   

39. All Analysis concerning any minimum level required, in order to sustain or 

maintain any of Your Eligible Digital Music Services, of financial returns, profitability or other 

performance indicator. 

40. Documents sufficient to identify, for all of Your consumer offerings, tiers or plans 

in which an Eligible Digital Music Service is bundled with any good or service that is not an 

Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 

for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 

Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 

monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 

the standalone price for each bundle component that is not an Eligible Digital Music Service, or if 

no standalone price exists, the most closely comparable product(s) or service(s) for such bundle 

component and respective standalone prices; and (g) the monthly revenues accrued in Your 

internal accounting or financial reporting for the Eligible Digital Music Service in the bundle. 
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41. All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

42. All Documents relied upon by Your witnesses in connection with any testimony 

offered in this proceeding on remand, including copies of all materials relied upon by Your expert 

witnesses in connection with their testimony offered on remand. 

43. For any expert whose testimony You offer in this proceeding on remand, 

Documents sufficient to show all instances in which one of said expert’s opinions was fully or 

partially excluded or criticized by any court or regulatory body. 

44. All Documents concerning the negotiation and performance of the Record 

Company Agreements referenced in the Supplemental Testimony of Rishi Mirchandani 

(“Mirchandani Testimony”), ¶¶ 14-25. 

45. All Documents concerning the “presentations to the Majors  

,” discussed in the Mirchandani Testimony, ¶19. 

46. All Documents  

 

 

47. All Documents concerning all of the  

 

 

48. All Documents concerning consumer willingness to pay for music, including the 

allegation in the Mirchandani Testimony (fn. 10) that, “the vast majority of American consumers 
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have a low willingness to pay for music and Amazon’s strategy for Unlimited has been to target 

the small portion of all consumers who are music aficionados and more engaged music consumers.” 

49. All Documents concerning  

 

50. Documents sufficient to show how You determined Your revenues for the purpose 

of calculating Mechanical Royalties due for the Amazon Prime Music offering, including whether 

you used a standalone price, a price for comparables, or some other methodology, and including 

identification of any comparables used. 

51. Documents concerning any actual or potential plans or strategies to cross-market 

any of Your Eligible Digital Music Services with other goods, services or products offered by You 

(including Amazon Prime or any Music Player). 

52. All Analysis of any actual or potential benefits from cross-marketing any of Your 

Eligible Digital Music Services with other goods, services or products offered by You (including 

Amazon Prime or any Music Player). 

53. All Documents concerning the value of Amazon Prime membership to Your 

company, including Analysis of (i) purchasing behavior of Prime members relative to non-Prime 

members, (ii) profits due to Prime members relative to non-Prime members, and (iii) the effect of 

Your Services on Prime membership activity. 

54. All Documents concerning the value of Amazon Prime Music to Your company 

growth, revenues, profits, company value, brand, or ecosystem, including Analysis of (i) 

purchasing behavior of Prime Music users and (ii) revenues and profits due to Amazon Prime 

Music. 
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55. All Documents concerning the value of Amazon Music Unlimited to Your company 

growth, revenues, profits, company value, brand, or ecosystem, including Analysis of (i) 

purchasing behavior of Amazon Music Unlimited subscribers and (ii) revenues and profits due to 

Amazon Music Unlimited. 
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APPENDIX B:  PRODUCTION SPECIFICATIONS

I.  GENERAL 

A. Prior Productions.  In instances in which a participant is producing hardcopy or 
electronically-stored information that was previously produced in another proceeding, the 
producing participant should make best efforts to comply with these Specifications.  If the 
producing participant believes that compliance with these Specifications is too burdensome, the 
participants will meet and confer in an attempt to agree upon a mutually-acceptable format that 
provides the discovering participant with a production that can be reasonably accessed 
electronically. 

B. Privilege Logs.  Participants shall exchange privilege logs, which shall provide, 
along with other pertinent information about the document withheld or redacted, all claims of 
privilege.  As a supplement to the privilege log, the producing participant shall also produce a list 
of the attorney(s) involved in the privileged communications, their firm(s) and all email 
address(es) associated with the attorney(s).  Participants should produce privileged logs in an 
electronic and easily-searchable format. 

II. PRODUCTION OF HARDCOPY INFORMATION

A. TIFFs.  Hardcopy paper documents shall be scanned as single-page, Group IV 
compression TIFF images of at least 300 dots per inch (DPI).  Each image shall have a unique 
file name, which is the Bates/control number of the document.  Original document orientation 
shall be maintained (i.e., portrait to portrait and landscape to landscape).  

B. Metadata Fields.  Schedule 1 lists the information that shall be produced for 
hardcopy information and provided in the data load file at the same time that the TIFF images 
and Optical Character Recognition (OCR)-acquired text files are produced. 

C. OCR-Acquired Text Files.  When subjecting physically documents to an OCR 
process, the settings of the OCR software shall maximize text quality over process speed.  Any 
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are 
OCR’d. 

D. Database Load Files/Cross-Reference Files.  Documents shall be provided with 
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii). 

E.  Bates/Control Numbering.  All images must be assigned a Bates/control number 
that shall: (1) be unique across the entire document production; (2) maintain a constant length 
across the entire production; (3) contain no special characters or embedded spaces; and (4) be 
sequential within a given document.  If a Bates/control number or set of Bates/control numbers is 
skipped or otherwise omitted in a production, the producing participant will disclose the Bates 
numbers or ranges in a cover letter accompanying the production. 
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F.  Attachments – Parent-Child Relationships.  Parent-child relationships shall be 
preserved.  When attachments and embedded files are combined within their parent documents, 
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for 
each attachment or embedded document, must be included in the data load file. 

G. Unitization of Documents.  In scanning paper documents, distinct documents 
shall not be merged into a single record, and single documents shall not be split into multiple 
records (i.e., paper documents should be logically unitized).  The participants will make best 
efforts to unitize documents correctly. 

III. PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI) 

A. Culling Methodologies.  The participants shall meet and confer to disclose and 
discuss any methodology or technologies being employed by each participant to reduce or limit 
the number of documents to be reviewed in the discovery process.  This includes, but is not 
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass 
coding, automated coding and e-mail thread suppression.  Each participant shall disclose the 
proposed criteria for the exclusion of documents. 

B. System files.  Common system and program files need not be processed, 
reviewed or produced. 

C. Email.  Email shall be collected from the producing participant’s email 
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.  
Metadata and header files shall be extruded from email messages.  Email messages, meeting 
notices, calendar items, contacts and tasks shall be extracted. 

D. Metadata Fields.  Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document.  The participants are not obligated to populate manually any 
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a 
document repository where the document is currently residing, with the exception of Custodian, 
Confidentiality, Document Type and South File Path fields, which shall be populated by the 
producing participant. 

E. TIFFs.  Single-page, Group IV compression TIFF images of at least 300 dots per 
inch (DPI).  Each image shall have a unique file name, which is the Bates/control number of the 
document.  Original document orientation shall be maintained (i.e., portrait to portrait and 
landscape to landscape). TIFFs will show any and all text and images which would be visible to 
the reader using the software that created the document (e.g., track changes in Microsoft Word 
documents, speaker’s notes in Microsoft PowerPoint). 

F. Compressed Files/ZIPs.  Compressed file types shall be decompressed 
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting 
in individual folders and/or files. 
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G. Text Files.  For each document, a single text file shall be provided along with the 
image files and metadata. The text file name shall be the same as the page Bates/control number 
of the first page of the document. File names shall not have any special characters or embedded 
spaces. Electronic text must be extracted directly from the native electronic file unless the 
document was redacted, an image file, or a physical file. In these instances, a text file created 
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving 
participant be required to rely upon a less accurate version of the text than the producing 
participant. For example, if the producing participant has access to extracted text from electronic 
document files, the receiving participant shall receive extracted text as well, instead of OCR’d 
text generated from an image file. 

H. Spreadsheets.  Spreadsheets shall be produced as a native document file along 
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet, 
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,” 
endorsed with the applicable Bates/control number and any Confidentiality designations. 

I. Presentation programs (e.g., Microsoft PowerPoint).  PowerPoint 
presentations and similar documents shall be processed with hidden slides and all speaker notes 
unhidden, and shall be processed to show both the  slide and the speaker’s notes on the TIFF 
image.  

J. Structured Data.  To the extent a response to discovery requires production of 
discoverable electronic information contained in a database, the participants shall meet and 
confer regarding the method(s) of production that will best provide all relevant information, 
including but not limited to duplication of databases or limited access for the purpose of 
generating reports.  

K. Audio and Video files.  All audio and video files shall be produced in native 
format with the source file path provided.  Audio and video files will be considered e-documents 
for purposes of Schedule 1. 

L. Other Native File Productions.  To the extent a producing participant elects to 
produce a file in native format (or such production is otherwise called for by these 
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF 
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality 
designation (if any).  Any native files that are produced shall be produced with the source path 
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1. 

M. File size limitation/Non-Standard Files.  The format of production of unusually 
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc., 
will be discussed before production to determine the optimal production format. 

N. Color.  Except as otherwise provided herein, documents containing color need 
not be produced initially in color. However, if an original document contains color necessary to 
understand the meaning or content of the document, the producing participant will honor 
reasonable requests for a color image of the document. 
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O. Replacements.  All files that are replaced for any reason must be annotated with 
an “-R” designation appended to the original production number.   
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

ProdBeg

Control Number for the first 
page of the 
document. All Prefix-0000000001

ProdEnd
Control Number for the last page 
of the document. All Prefix-0000000002

BegAttach

Control Number of the 
first production Bates number 
of the first document of the 
attachment.

All Prefix-0000000003

EndAttach

Control Number of the 
last production Bates number 
of the last document of the 
attachment.

All Prefix-0000000005

Custodian 
/Source

Custodian name produced 
in format: Lastname, Firstname. 
Where redundant names occur, 
individuals should be 
distinguished by an initial which is 
kept constant throughout 
productions. For instance: Smith, 
John 
A. and Smith, John B.

All

Smith, Jane; Smith, John A.; 
Smith, John B.; Taylor, 

Michael

DocumentType

Descriptor for the type of 
document: 
"E-document" for electronic 
documents not 
attached to emails; 
"Emails" for all emails; "E-
attachments" for files that were 
attachments to emails; and 
"Hardcopy" for hard copy 
physical documents that have 
been scanned and converted to an 
electronic image.

All Email
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

FileName

File name of the E- document, 
Email, or E- attachment including 
the native file extension. Email, E-documents, E-

attachments Text of the subject line.htm

DocExt

The file extension of the 
document is defined as the 
substring of the file name which 
follows but does not include the 
last occurrence of the dot 
character. Email, E-documents, E-

attachments Htm

NativeFile

Represents that this file is 
produced in its native file format. E-documents, E- 

attachments Flag

EmailSubject Subject line of an email. Email Text of the subject line

To

All SMTP addresses of all 
recipients that were included on 
the "To" line of the email.  
Multiple recipients should be 
delimited by the semicolon 
character.

Email larry.murphy@email.com

From

The name and email 
address of the sender of the 
email. Email Bart.Cole@email.com

CC

All recipients that were included 
on the "CC" line of the email.

Email sstephens44@email.com

BCC

All recipients that were 
included on the "BCC" line of 
the email. Email ceo-gs@email.com

DateSent
Date and time an email was 
sent. Email mm/dd/yyyy hh:mm:ss AM

Time Sent*
Date and time an email was 
sent. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Sent is included as 
part of Date Sent this field is 

not required.
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateRcvd
Date and time an email was 
received. Email mm/dd/yyyy hh:mm:ss AM

TimeRcvd*
Date and Time an email was 
received. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Rcvd is included as 
part of Date Rcvd this field is 

not required.

Attach

The file name(s) of the 
documents attached to Emails, or 
E-documents. E-documents with 
embedded documents such as 
documents contained in a ZIP file 
should have the embedded 
document name(s) listed here. 
Multiple files should be delimited 
by a semicolon character.

Email, E-documents

AttachFilename1.ext; 
AttachFilename2.ext; 
AttachFilename3.ext

ParentID

Control Number for the 
first page of the parent 
document.

Native / Email, 
E-documents, E-
attachments Prefix-0000000001

ParentDate Date of native file.

Native / Email, 
E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

DateCreated
Date and time the document 
was created.

Email,  E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeCreated*
Date and Time the document 
was created.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If Time Created is

included as part of Date 
Created this field is not 

required.

Title

Any value populated in the Title 
field of the document properties. E-documents, E-

attachments Title

Subject

Any value populated in the 
Subject field of the document 
properties.

E-documents, E-
attachments Subject

Author

Any value populated in the 
Author field of the document 
properties.

E-documents, E-
attachments Author
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateLastMod

Date and time the 
document was last 
modified to the file system of 
the original 
media from which it was 
collected.

Email, E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeLastMod*
Date and Time an email was last 
modified.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If TimeLastMod is 
included as part of 

DateLastMod this field is 
not required.

Folder Email message directory. All

Mailbox – Smith, 
Joe\Inbox\Client 

Materials\Crivella West\

Importance Priority. Email Flag

MD5Hash
Checksum for a file, a 
128-bit value.

Email, E-documents, 
E-attachments

e4d909c290d0fb1ca068ffad 
df22cbd0

Redacted

Descriptor for documents that 
have been redacted. 
"Yes" for redacted 
documents; "No" for 
unredacted documents. All Yes

Replacement

Descriptor for documents 
that are replacements for 
previously-produced documents.  
"Yes" for replacement documents, 
"No" for non-replacement 
documents.

All Prefix-0000000003-R

SourceFilePath

The directory structure of 
the original file(s).  If a file is 
inside of a container, the 
container name is included in 
the path. Email, E-documents, E-

attachments

\ C:\Documents and 
Settings\jsmith\My 
Documents\CLE 

material\SearchTermAnalys 
isReport.pdf
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

AttachmentCount

The total number of 
attachments including any 
attachments that were not 
processed and the 
contents of additional 
attached containers.  A value 
of zero (0) should be returned 
for any files/documents 
without attachments.

All 3

CustodianID
Unique ID number for each 
produced custodian. All 001; 002

PgCount
Number of printed pages in 
the document. All 2

ProdVol
Name of media that data was 
produced on. All Wave 001 – Hard Drive

Size
Size (in bytes) of the 
original file.

Email, E-documents, E-
attachments 1408
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
 
In the Matter of:   
 
DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
 
 

 
 
 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 
 

 

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS FOR PRODUCTION  
OF DOCUMENTS ON REMAND TO GOOGLE LLC  

Pursuant to the Order Adopting Schedule for Proceedings on Remand of the Copyright 

Royalty Board in the above-captioned proceeding, eCRB Docket No. 23413, Google LLC shall 

serve written responses and objections to the following requested documents on or before April 

13, 2021, and shall produce copies of the following requested documents on a rolling basis, with 

all responsive documents to be produced electronically on or before May 4, 2021. 

I.  INSTRUCTIONS 

1. Unless otherwise stated, Documents are requested from the Relevant Time Period 

– those Documents created or modified from January 1, 2016 through and including April 1, 2021 

– except where otherwise indicated.   

2. All Documents that respond, in whole or in part, to any clause of any paragraph of 

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their 

entirety, including all attachments and enclosures.  Only one copy need be produced of Documents 

that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if 

You indicate via a metadata field all of the custodians or repositories where such document existed.  
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3. All Documents responsive to a Request should be produced in a separated and 

indicated range of bates-numbered documents.  Alternatively, an index or metadata field can be 

provided indicating, for each Request, which Documents are responsive to that Request. 

4. These Requests are continuing ones.  If, between the date hereof and the time a 

determination is issued in this proceeding on remand, You become aware of any additional 

Documents from the Relevant Time Period responsive to the Request, You shall produce all such 

further Documents as they are received or discovered.   

5. In addition to original and final versions of Documents, all drafts, alterations, 

modifications, changes and amendments of Documents should be produced, as well as all copies 

non-identical to the original in any respect, including any copy bearing non-identical markings or 

notations of any kind. 

6. For any Document responsive to these Requests which is known to have been 

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee, 

date, number of pages, and subject matter; and explain in detail the events leading to the destruction 

or loss, or the reason for the unavailability of such Document, including the location of such 

Document when last in Your possession, custody, or control, and the date and manner of its 

disposition. 

7. If You object to any Documents requested on the grounds of privilege, work 

product or other grounds, Your response should state the existence of the information, Document 

or communication, identify the specific grounds on which Your objection is based in a manner that 

will enable other participants to assess the claim, and identify the information objected by 

furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general 

description of the nature of the purportedly protected information. 
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8. Documents should be produced in the manner and formats as described in 

Appendix B, attached hereto.   

II.  DEFINITIONS 

The following definitions apply to the Requests: 

1. You or Your.  The term “You” or “Your” shall mean Google LLC, its present and 

former parents, subsidiaries, and affiliates, its predecessors, its successors, and its present and 

former members, principals, officers, directors, employees, partners, associates, agents, 

representatives, and other persons acting or purporting to act on its behalf. 

2. Document.  The term “Document” is defined as set forth in Rule 34(a) of the 

Federal Rules of Civil Procedure.  “Document” shall be broadly defined to include electronically-

stored information and all media on which information is recorded or stored. 

3. Agreement.  The term “Agreement” shall include any and all Documents that form 

a part of the transaction that is the subject of the agreement or of which the agreement is a part, 

including any side letters or agreements that convey or describe any rights or consideration that 

form a part of the transaction that is the subject of the agreement or of which the agreement is a 

part. 

4. Analysis.  The term “Analysis” shall mean Documents including data, summaries, 

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports, 

memoranda, budgets, estimates, discussions (including notes, minutes of meetings, 

correspondence and testimony), communications, presentations (including those to boards, 

potential or current investors, advertisers, lenders, investment bankers, the public and all others), 

press releases, public statements, or any other documents that examine, analyze, contemplate, 

consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report, review, 

explore or otherwise address a subject matter, without regard to who created the Document. 
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5. Business.  The term “Business” shall include the operations of each and every of 

Your business units, departments or any other subdivisions, and includes operations concerning 

all of the products, services, devices, Music Players, Services or other commercial or business 

activities or services in which You engage. 

6. Concerning.  The term “Concerning” shall mean constituting, comprising, 

memorializing, analyzing, discussing, reflecting or relating to. 

7. Eligible Digital Music Service.  The phrase “Eligible Digital Music Service” shall 

mean any product, offering, or service that involves activity that, in whole or in part, is currently 

or was at any time during the Relevant Time Period subject to compulsory licensing under Section 

115 and/or covered under 37 C.F.R. Part 385.   

8. Digital Service Provider.  The phrase “Digital Service Provider” shall mean any 

company or service providing users with access to one or more Services, as well as any association, 

including its present and former parents, subsidiaries, and affiliates, its predecessors, its 

successors, and its present and former members, principals, officers, directors, employees, 

partners, associates, agents, representatives, and other persons acting or purporting to act on its 

behalf, representing or including one or more such companies or Services.  Digital Service 

Providers hereunder include participants Amazon, Apple, Google, Spotify, and Pandora, as well 

as, e.g., YouTube, Tidal, and iHeart Radio.  

9. Interactive Stream.  The phrase “Interactive Stream” shall mean a digital delivery 

of a sound recording of a musical work, using streaming technology, in response to an end user’s 

request, and, for the avoidance of doubt, includes eligible interactive streams as defined in 37 

C.F.R. § 385.2 (2019) and interactive streams as defined in 37 C.F.R. § 385.11 (2014). 
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10. Limited Download.  The phrase “Limited Download” shall mean a digital delivery 

of a sound recording of a musical work that is available for listening by the end user for a limited 

period of time or a limited number of times, and, for the avoidance of doubt, includes eligible 

limited downloads as defined in 37 C.F.R. § 385.2 (2019) and limited downloads as defined in 37 

C.F.R. § 385.11 (2014). 

11. Mechanical License.  The phrase “Mechanical License” shall mean any license 

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct 

negotiation, from  the Harry Fox Agency, or in compliance with the provisions of Section 115 and 

its implementing regulations). 

12. Mechanical Royalty.  The phrase “Mechanical Royalty” shall mean any royalty 

paid pursuant to a Mechanical License. 

13. Music Player.  The phrase “Music Player” shall mean any hardware or software 

device, good or service that allows a user to play sound recordings, including portable and non-

portable MP3 players, iPods, smartphones, media players, digital audio players, car audio or media 

players, smart TVs, speakers, smart speakers, home stereo systems, or software applications, 

including the Google Home product and any and all other Google Assistant-enabled devices or 

products. 

14. Non-Eligible Digital Music Service.  A “Non-Eligible Digital Music Service” 

shall mean any product, offering, or service that involves the transmission or delivery of one or 

more sound recordings of musical works (including where sound recordings of musical works are 

embodied in music videos or other audiovisual works) in the form of digital signals, whether for 

free or by subscription, whether by streaming or download (either permanent or temporary), 

whether offering a single type of music service or bundling together different music services (e.g., 
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streaming and downloads), and whether available on a personal computer, television, receiver, set-

top box, mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, 

etc.), or any other device or platform, where such product is not currently and was not at any time 

during the Relevant Time Period subject to compulsory licensing under Section 115 or covered 

under 37 C.F.R. Part 385. 

15. Permanent Download.  A “Permanent Download” shall mean a digital delivery of 

a sound recording of a musical work in the form of a download that may be retained and played 

on a permanent basis, and, for the avoidance of doubt, includes permanent downloads as defined 

in 37 C.F.R. § 385.2 (2019) and permanent digital downloads as defined in 37 C.F.R. § 385.2 

(2014). 

16. Piracy.  The term “Piracy” shall mean theft, unauthorized use or unauthorized 

reproduction of intellectual property.   

17. Prices.  The term “Prices” shall mean all prices or other amounts (whether 

measured in currency or any other form of consideration) listed or charged to any entity (including 

users, labels, advertisers, etc.) in connection with the Service, including: (a) to users for use of the 

Service (such as for purchase of subscriptions to the Service, or for the purchase of Permanent 

Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for pay-per-click or 

other user-advertisement activity; (d) for promotional activities offered on the Service; and (e) for 

Internet referral traffic or other referrals for goods or services made to or from the Service 

(hereafter, “Referrals”). 

18. Record Company.  The phrase “Record Company” shall mean any company that 

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights 

(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent, 
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subsidiary or affiliate recording companies and record labels and any aggregators, and, for the 

avoidance of doubt, includes any sound recording company as defined in 37 C.F.R. § 385.2 (2019) 

and any record company as defined in 37 C.F.R. § 385.11 (2014). 

19. Relevant Time Period.  The phrase “Relevant Time Period” shall mean January 1, 

2016 through and including April 1, 2021. 

20. Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S. 

Copyright Act. 

21. Service.  A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service. 

22. Total Content Cost.  The phrase “Total Content Cost” shall mean the total amount 

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited 

Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes 

total cost of content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a 

an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 CFR 

§§ 385.13 and 385.23 (2014).  

23. Track.  The term “Track” shall mean a sound recording of a musical composition 

or song, or any other individually listed, subdivided, available or playable sound recording, 

including singles, album cuts, medleys, remixes, or other such sound recordings.  

24. The singular form of a noun or pronoun shall be considered to include within its 

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include 

the present tense where the clear meaning is not distorted.  The term “including” shall mean 

“including but not limited to.”  The term “or” shall mean “and” and vice-versa, as necessary to 
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bring within the scope of the Requests all information or Documents that would be excluded absent 

this definition. 

Dated: April 6, 2021 
New York, New York  

 PRYOR CASHMAN LLP 
  
 
 By:       
 Donald S. Zakarin 
 Frank P. Scibilia 
 Benjamin K. Semel 
 7 Times Square 
 New York, New York 10036 
 (212) 421-4100 
 dzakarin@pryorcashman.com 
 fscibilia@pryorcashman.com 
 bsemel@pryorcashman.com 
 

Attorneys for National Music Publishers’ 
Association and Nashville Songwriters 
Association International 
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APPENDIX A: DOCUMENT REQUESTS 

  
 

1. For each year, Your profit and loss statements and all certified financial statements 

for Your business lines, including Your business lines containing Your Services. 

2. Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service. 

3. For each of Your Eligible Digital Music Services, documents sufficient to show 

Your total monthly costs broken down at every level of specificity at which they are created or 

maintained, including: 

(a) royalties (separately itemizing non-cash consideration paid, including 
advertising credits) for: 
(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they 

are created or maintained, including: 
(i) marketing and advertising costs related to Eligible Digital Music 

Services; 
(ii) costs incurred in developing digital rights management or anti-fraud 

efforts;  
(iii) costs of developing technology other than digital rights 

management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts 

and other promotions), further broken down by activity;  
(vii) real estate and premises overhead costs;  
(viii) any other costs incurred in operating the Eligible Digital Music 

Service.  
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4. Documents sufficient to show how You allocate any overhead costs that are shared 

between Your Eligible Digital Music Services and any other services, departments or business 

units.  

5. Documents sufficient to show each month’s step-by-step royalty pool calculations 

(as required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

6. Documents sufficient to show all of Your royalty pool calculations reported to 

Record Companies for Your Eligible Digital Music Services, including counts for subscribers, 

revenues and plays, broken out at each level of specificity at which they were reported to any 

Record Company. 

7. Documents sufficient to show the monthly Mechanical Royalties that would have 

been due during the Relevant Time Period for each of Your Eligible Digital Music Service 

offerings under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and 

terms as adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 

(February 5, 2019). 

8. Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every 

level of specificity at which they exist, including each type of consideration that You include 

(including cash, ownership equity, monetary advances, barter or any other monetary and/or 

nonmonetary consideration), and the respective amounts included for each royalty reporting 

period. 

9. Documents sufficient to show all of the consideration that You have recorded for 

rights to license sound recordings, broken down at every level of specificity at which they exist, 

including each type of consideration that You include (including cash, ownership equity, monetary 
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advances, barter or any other monetary and/or nonmonetary consideration), and the respective 

amounts expensed for each royalty reporting period. 

10. All Analysis concerning Your actual or projected costs of licensing sound 

recordings or musical works for any of Your Services. 

11. All Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services. 

12. All Agreements covering any portion of the Relevant Time Period concerning the 

licensing of sound recordings or musical compositions for use on Your Services, including those 

for reproduction, distribution or public performance rights.  If an Agreement was already produced 

in this proceeding, You may refer to the production number in lieu of re-producing such 

Agreement. 

13. For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or 

value provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the 

Agreement, including regular royalty payments and any advances, 

minimum guarantees, advertising credits or equity grants; 
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regardless of the date.   

14. For each Agreement for the licensing of sound recordings responsive to Request 

No. 12 above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of 

the Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 

and (iii) all Documents reflecting any call, meeting, or other oral discussion concerning the 

material rates and terms of the Agreement. 

15. All Documents that You exchanged with any Record Company in connection with 

any negotiations towards proposed royalty rate changes. 

16. All correspondence between You and any Record Company concerning 

Mechanical Royalties, including concerning the effect of Mechanical Royalties or Mechanical 

Royalty rates on sound recording royalties, payments, or other consideration paid to any Record 

Company or to Record Companies generally. 

17. Copies of all template or form Agreements that You have created or used in 

connection with licensing sound recordings or musical compositions for Services. 

18. Documents sufficient to show all unrecouped advances or minimum guarantees 

paid by You for licenses to use sound recordings or musical works in any Eligible Digital Music 

Service, including the licensor, the respective unrecouped amount and the respective period 

covered. 

19. All documents concerning all instances where a “most favored nation” term, 

advance payment term, minimum guaranteed payment term or similar term contained in an 

Agreement between You and a Record Company resulted in payments to the Record Company 

 
 
 
 

(g)  Any  Agreement  referred  to,  modified  or  extended  by  such  Agreement, 
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that were higher than would otherwise have been payable under the royalty rates in Your 

Agreement with the Record Company. 

20. All Analysis concerning the market power or bargaining power of any Record 

Company in connection with Your Services or any aspect of the digital music market. 

21. All Analysis concerning Your market power or bargaining power in connection 

with Your Services or any aspect of the digital music market.  

22. All Analysis concerning the market power or bargaining power of any Digital 

Service Provider in connection with any aspect of the digital music market. 

23. All Analysis concerning the market power or bargaining power of any licensor of 

musical works in connection with Your Services or any aspect of the digital music market. 

24. All Analysis concerning whether acquisition of a license for some or all sound 

recordings from a particular Record Company is necessary for the viability or success of any of 

Your Services. 

25. All Analysis concerning the actual or potential launching of a competitive Service 

by one or more Record Companies, including the impact of such a Service on Your Business or 

the business of other Digital Service Providers. 

26. All Analysis concerning the economic relationship between the Mechanical 

Royalty rate and royalty rates or consideration paid for licensing the rights to sound recordings. 

27. All Analysis concerning impact of actual or potential changes in any sound 

recording or musical work royalty rates on Your Prices, costs, revenues, or profits, or on the 

viability of any of Your Services. 
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28. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the implementation of any type of Mechanical Royalty rate 

structure involving a Total Content Costs prong. 

29. All Documents concerning the actual or expected impact that the TCC rate prong 

adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 

2019) has had or will have on company growth, revenues, profits, company value, brand, or 

ecosystem. 

30. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the 

final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

31. All Analysis concerning business strategies of You or any Digital Service Provider 

that lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 

Services. 

32. All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

33. All Analysis concerning the impact of royalty rates for sound recordings or musical 

works on Prices for Eligible Digital Music Services. 

34. All Analysis concerning actual, potential or contemplated changes in Prices for any 

of Your Eligible Digital Music Services. 

35. Documents sufficient to show all Prices You have charged for consumer 

subscriptions to Your Services since the inception of each such Service, and, for all such Prices, 

the time period during which such Prices were in effect. 
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36. Documents sufficient to show for each Eligible Digital Music Service the monthly 

counts of (a) end users of student subscription plans, (b) end users of family subscription plans; 

(c) family subscription plans; and (d) end users who were not counted towards any subscription 

plan on the basis of claimed participation in a free trial offering. 

37. All Analysis concerning the impact of discount subscription offerings on the 

Mechanical Royalty payments or effective rates, company growth, revenues, profits, company 

value, brand, or ecosystem of You or any Digital Service Provider. 

38. All Analysis concerning actual, potential or contemplated consumer pricing 

strategies or models for any Services provided by You or any Digital Service Provider.   

39. All Analysis concerning any minimum level required, in order to sustain or 

maintain any of Your Eligible Digital Music Services, of financial returns, profitability or other 

performance indicator. 

40. Documents sufficient to identify, for all of Your consumer offerings, tiers or plans 

in which an Eligible Digital Music Service is bundled with any good or service that is not an 

Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 

for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 

Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 

monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 

the standalone price for each bundle component that is not an Eligible Digital Music Service, or if 

no standalone price exists, the most closely comparable product(s) or service(s) for such bundle 

component and respective standalone prices; and (g) the monthly revenues accrued in Your 

internal accounting or financial reporting for the Eligible Digital Music Service in the bundle. 
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41. All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

42. All Documents relied upon by Your witnesses in connection with any testimony 

offered in this proceeding on remand, including copies of all materials relied upon by Your expert 

witnesses in connection with their testimony offered on remand. 

43. For any expert whose testimony You offer in this proceeding on remand, 

Documents sufficient to show all instances in which one of said expert’s opinions was fully or 

partially excluded or criticized by any court or regulatory body. 

44. All Documents concerning any actual or potential plans or strategies to cross-

market any of Your Eligible Digital Music Services with other goods, services or products. 

45. All Analysis of any actual or potential benefits from cross-marketing any of Your 

Eligible Digital Music Services with other goods, services or products. 

46. All Documents concerning a decision made by You or any Record Company to not 

negotiate or consummate an Agreement to license sound recordings for any of Your Eligible 

Digital Music Services. 

47. Documents sufficient to show all Record Companies that You have not entered into 

an Agreement with to license sound recordings for any of Your Eligible Digital Music Services. 

48. Documents sufficient to show all Record Companies that executed Your form 

Sound Recording and Audiovisual Content License Agreement. 
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49. All Documents concerning any “sunk cost investments” that You have made under 

the assumption that the musical works statutory rate would not substantially change, as discussed 

in the Written Direct Remand Testimony of Gregory Leonard, ¶ 21, fn. 8. 
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APPENDIX B:  PRODUCTION SPECIFICATIONS

I.  GENERAL 

A. Prior Productions.  In instances in which a participant is producing hardcopy or 
electronically-stored information that was previously produced in another proceeding, the 
producing participant should make best efforts to comply with these Specifications.  If the 
producing participant believes that compliance with these Specifications is too burdensome, the 
participants will meet and confer in an attempt to agree upon a mutually-acceptable format that 
provides the discovering participant with a production that can be reasonably accessed 
electronically. 

B. Privilege Logs.  Participants shall exchange privilege logs, which shall provide, 
along with other pertinent information about the document withheld or redacted, all claims of 
privilege.  As a supplement to the privilege log, the producing participant shall also produce a list 
of the attorney(s) involved in the privileged communications, their firm(s) and all email 
address(es) associated with the attorney(s).  Participants should produce privileged logs in an 
electronic and easily-searchable format. 

II. PRODUCTION OF HARDCOPY INFORMATION

A. TIFFs.  Hardcopy paper documents shall be scanned as single-page, Group IV 
compression TIFF images of at least 300 dots per inch (DPI).  Each image shall have a unique 
file name, which is the Bates/control number of the document.  Original document orientation 
shall be maintained (i.e., portrait to portrait and landscape to landscape).  

B. Metadata Fields.  Schedule 1 lists the information that shall be produced for 
hardcopy information and provided in the data load file at the same time that the TIFF images 
and Optical Character Recognition (OCR)-acquired text files are produced. 

C. OCR-Acquired Text Files.  When subjecting physically documents to an OCR 
process, the settings of the OCR software shall maximize text quality over process speed.  Any 
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are 
OCR’d. 

D. Database Load Files/Cross-Reference Files.  Documents shall be provided with 
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii). 

E.  Bates/Control Numbering.  All images must be assigned a Bates/control number 
that shall: (1) be unique across the entire document production; (2) maintain a constant length 
across the entire production; (3) contain no special characters or embedded spaces; and (4) be 
sequential within a given document.  If a Bates/control number or set of Bates/control numbers is 
skipped or otherwise omitted in a production, the producing participant will disclose the Bates 
numbers or ranges in a cover letter accompanying the production. 
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F.  Attachments – Parent-Child Relationships.  Parent-child relationships shall be 
preserved.  When attachments and embedded files are combined within their parent documents, 
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for 
each attachment or embedded document, must be included in the data load file. 

G. Unitization of Documents.  In scanning paper documents, distinct documents 
shall not be merged into a single record, and single documents shall not be split into multiple 
records (i.e., paper documents should be logically unitized).  The participants will make best 
efforts to unitize documents correctly. 

III. PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI) 

A. Culling Methodologies.  The participants shall meet and confer to disclose and 
discuss any methodology or technologies being employed by each participant to reduce or limit 
the number of documents to be reviewed in the discovery process.  This includes, but is not 
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass 
coding, automated coding and e-mail thread suppression.  Each participant shall disclose the 
proposed criteria for the exclusion of documents. 

B. System files.  Common system and program files need not be processed, 
reviewed or produced. 

C. Email.  Email shall be collected from the producing participant’s email 
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.  
Metadata and header files shall be extruded from email messages.  Email messages, meeting 
notices, calendar items, contacts and tasks shall be extracted. 

D. Metadata Fields.  Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document.  The participants are not obligated to populate manually any 
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a 
document repository where the document is currently residing, with the exception of Custodian, 
Confidentiality, Document Type and South File Path fields, which shall be populated by the 
producing participant. 

E. TIFFs.  Single-page, Group IV compression TIFF images of at least 300 dots per 
inch (DPI).  Each image shall have a unique file name, which is the Bates/control number of the 
document.  Original document orientation shall be maintained (i.e., portrait to portrait and 
landscape to landscape). TIFFs will show any and all text and images which would be visible to 
the reader using the software that created the document (e.g., track changes in Microsoft Word 
documents, speaker’s notes in Microsoft PowerPoint). 

F. Compressed Files/ZIPs.  Compressed file types shall be decompressed 
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting 
in individual folders and/or files. 
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G. Text Files.  For each document, a single text file shall be provided along with the 
image files and metadata. The text file name shall be the same as the page Bates/control number 
of the first page of the document. File names shall not have any special characters or embedded 
spaces. Electronic text must be extracted directly from the native electronic file unless the 
document was redacted, an image file, or a physical file. In these instances, a text file created 
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving 
participant be required to rely upon a less accurate version of the text than the producing 
participant. For example, if the producing participant has access to extracted text from electronic 
document files, the receiving participant shall receive extracted text as well, instead of OCR’d 
text generated from an image file. 

H. Spreadsheets.  Spreadsheets shall be produced as a native document file along 
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet, 
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,” 
endorsed with the applicable Bates/control number and any Confidentiality designations. 

I. Presentation programs (e.g., Microsoft PowerPoint).  PowerPoint 
presentations and similar documents shall be processed with hidden slides and all speaker notes 
unhidden, and shall be processed to show both the  slide and the speaker’s notes on the TIFF 
image.  

J. Structured Data.  To the extent a response to discovery requires production of 
discoverable electronic information contained in a database, the participants shall meet and 
confer regarding the method(s) of production that will best provide all relevant information, 
including but not limited to duplication of databases or limited access for the purpose of 
generating reports.  

K. Audio and Video files.  All audio and video files shall be produced in native 
format with the source file path provided.  Audio and video files will be considered e-documents 
for purposes of Schedule 1. 

L. Other Native File Productions.  To the extent a producing participant elects to 
produce a file in native format (or such production is otherwise called for by these 
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF 
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality 
designation (if any).  Any native files that are produced shall be produced with the source path 
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1. 

M. File size limitation/Non-Standard Files.  The format of production of unusually 
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc., 
will be discussed before production to determine the optimal production format. 

N. Color.  Except as otherwise provided herein, documents containing color need 
not be produced initially in color. However, if an original document contains color necessary to 
understand the meaning or content of the document, the producing participant will honor 
reasonable requests for a color image of the document. 
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O. Replacements.  All files that are replaced for any reason must be annotated with 
an “-R” designation appended to the original production number.   
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

ProdBeg

Control Number for the first 
page of the 
document. All Prefix-0000000001

ProdEnd
Control Number for the last page 
of the document. All Prefix-0000000002

BegAttach

Control Number of the 
first production Bates number 
of the first document of the 
attachment.

All Prefix-0000000003

EndAttach

Control Number of the 
last production Bates number 
of the last document of the 
attachment.

All Prefix-0000000005

Custodian 
/Source

Custodian name produced 
in format: Lastname, Firstname. 
Where redundant names occur, 
individuals should be 
distinguished by an initial which is 
kept constant throughout 
productions. For instance: Smith, 
John 
A. and Smith, John B.

All

Smith, Jane; Smith, John A.; 
Smith, John B.; Taylor, 

Michael

DocumentType

Descriptor for the type of 
document: 
"E-document" for electronic 
documents not 
attached to emails; 
"Emails" for all emails; "E-
attachments" for files that were 
attachments to emails; and 
"Hardcopy" for hard copy 
physical documents that have 
been scanned and converted to an 
electronic image.

All Email
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

FileName

File name of the E- document, 
Email, or E- attachment including 
the native file extension. Email, E-documents, E-

attachments Text of the subject line.htm

DocExt

The file extension of the 
document is defined as the 
substring of the file name which 
follows but does not include the 
last occurrence of the dot 
character. Email, E-documents, E-

attachments Htm

NativeFile

Represents that this file is 
produced in its native file format. E-documents, E- 

attachments Flag

EmailSubject Subject line of an email. Email Text of the subject line

To

All SMTP addresses of all 
recipients that were included on 
the "To" line of the email.  
Multiple recipients should be 
delimited by the semicolon 
character.

Email larry.murphy@email.com

From

The name and email 
address of the sender of the 
email. Email Bart.Cole@email.com

CC

All recipients that were included 
on the "CC" line of the email.

Email sstephens44@email.com

BCC

All recipients that were 
included on the "BCC" line of 
the email. Email ceo-gs@email.com

DateSent
Date and time an email was 
sent. Email mm/dd/yyyy hh:mm:ss AM

Time Sent*
Date and time an email was 
sent. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Sent is included as 
part of Date Sent this field is 

not required.
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateRcvd
Date and time an email was 
received. Email mm/dd/yyyy hh:mm:ss AM

TimeRcvd*
Date and Time an email was 
received. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Rcvd is included as 
part of Date Rcvd this field is 

not required.

Attach

The file name(s) of the 
documents attached to Emails, or 
E-documents. E-documents with 
embedded documents such as 
documents contained in a ZIP file 
should have the embedded 
document name(s) listed here. 
Multiple files should be delimited 
by a semicolon character.

Email, E-documents

AttachFilename1.ext; 
AttachFilename2.ext; 
AttachFilename3.ext

ParentID

Control Number for the 
first page of the parent 
document.

Native / Email, 
E-documents, E-
attachments Prefix-0000000001

ParentDate Date of native file.

Native / Email, 
E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

DateCreated
Date and time the document 
was created.

Email,  E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeCreated*
Date and Time the document 
was created.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If Time Created is

included as part of Date 
Created this field is not 

required.

Title

Any value populated in the Title 
field of the document properties. E-documents, E-

attachments Title

Subject

Any value populated in the 
Subject field of the document 
properties.

E-documents, E-
attachments Subject

Author

Any value populated in the 
Author field of the document 
properties.

E-documents, E-
attachments Author
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateLastMod

Date and time the 
document was last 
modified to the file system of 
the original 
media from which it was 
collected.

Email, E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeLastMod*
Date and Time an email was last 
modified.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If TimeLastMod is 
included as part of 

DateLastMod this field is 
not required.

Folder Email message directory. All

Mailbox – Smith, 
Joe\Inbox\Client 

Materials\Crivella West\

Importance Priority. Email Flag

MD5Hash
Checksum for a file, a 
128-bit value.

Email, E-documents, 
E-attachments

e4d909c290d0fb1ca068ffad 
df22cbd0

Redacted

Descriptor for documents that 
have been redacted. 
"Yes" for redacted 
documents; "No" for 
unredacted documents. All Yes

Replacement

Descriptor for documents 
that are replacements for 
previously-produced documents.  
"Yes" for replacement documents, 
"No" for non-replacement 
documents.

All Prefix-0000000003-R

SourceFilePath

The directory structure of 
the original file(s).  If a file is 
inside of a container, the 
container name is included in 
the path. Email, E-documents, E-

attachments

\ C:\Documents and 
Settings\jsmith\My 
Documents\CLE 

material\SearchTermAnalys 
isReport.pdf
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

AttachmentCount

The total number of 
attachments including any 
attachments that were not 
processed and the 
contents of additional 
attached containers.  A value 
of zero (0) should be returned 
for any files/documents 
without attachments.

All 3

CustodianID
Unique ID number for each 
produced custodian. All 001; 002

PgCount
Number of printed pages in 
the document. All 2

ProdVol
Name of media that data was 
produced on. All Wave 001 – Hard Drive

Size
Size (in bytes) of the 
original file.

Email, E-documents, E-
attachments 1408
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
 
In the Matter of:   
 
DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
 
 

 
 
 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 
 

 

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS FOR PRODUCTION  
OF DOCUMENTS ON REMAND TO PANDORA MEDIA, LLC  

Pursuant to the Order Adopting Schedule for Proceedings on Remand of the Copyright 

Royalty Board in the above-captioned proceeding, eCRB Docket No. 23413, Pandora Media, LLC 

shall serve written responses and objections to the following requested documents on or before 

April 13, 2021, and shall produce copies of the following requested documents on a rolling basis, 

with all responsive documents to be produced electronically on or before May 4, 2021. 

I.  INSTRUCTIONS 

1. Unless otherwise stated, Documents are requested from the Relevant Time Period 

– those Documents created or modified from January 1, 2016 through and including April 1, 2021 

– except where otherwise indicated.   

2. All Documents that respond, in whole or in part, to any clause of any paragraph of 

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their 

entirety, including all attachments and enclosures.  Only one copy need be produced of Documents 

that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if 

You indicate via a metadata field all of the custodians or repositories where such document existed.  
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3. All Documents responsive to a Request should be produced in a separated and 

indicated range of bates-numbered documents.  Alternatively, an index or metadata field can be 

provided indicating, for each Request, which Documents are responsive to that Request. 

4. These Requests are continuing ones.  If, between the date hereof and the time a 

determination is issued in this proceeding on remand, You become aware of any additional 

Documents from the Relevant Time Period responsive to the Request, You shall produce all such 

further Documents as they are received or discovered.   

5. In addition to original and final versions of Documents, all drafts, alterations, 

modifications, changes and amendments of Documents should be produced, as well as all copies 

non-identical to the original in any respect, including any copy bearing non-identical markings or 

notations of any kind. 

6. For any Document responsive to these Requests which is known to have been 

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee, 

date, number of pages, and subject matter; and explain in detail the events leading to the destruction 

or loss, or the reason for the unavailability of such Document, including the location of such 

Document when last in Your possession, custody, or control, and the date and manner of its 

disposition. 

7. If You object to any Documents requested on the grounds of privilege, work 

product or other grounds, Your response should state the existence of the information, Document 

or communication, identify the specific grounds on which Your objection is based in a manner that 

will enable other participants to assess the claim, and identify the information objected by 

furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general 

description of the nature of the purportedly protected information. 
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8. Documents should be produced in the manner and formats as described in 

Appendix B, attached hereto.   

II.  DEFINITIONS 

The following definitions apply to the Requests: 

1. You or Your.  The term “You” or “Your” shall mean Pandora Media, LLC, its 

present and former parents, subsidiaries, and affiliates, its predecessors, its successors, and its 

present and former members, principals, officers, directors, employees, partners, associates, 

agents, representatives, and other persons acting or purporting to act on its behalf. 

2. Document.  The term “Document” is defined as set forth in Rule 34(a) of the 

Federal Rules of Civil Procedure.  “Document” shall be broadly defined to include electronically-

stored information and all media on which information is recorded or stored. 

3. Agreement.  The term “Agreement” shall include any and all Documents that form 

a part of the transaction that is the subject of the agreement or of which the agreement is a part, 

including any side letters or agreements that convey or describe any rights or consideration that 

form a part of the transaction that is the subject of the agreement or of which the agreement is a 

part. 

4. Analysis.  The term “Analysis” shall mean Documents including data, summaries, 

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports, 

memoranda, budgets, estimates, discussions (including notes, minutes of meetings, 

correspondence and testimony), communications, presentations (including those to boards, 

potential or current investors, advertisers, lenders, investment bankers, the public and all others), 

press releases, public statements, or any other documents that examine, analyze, contemplate, 

consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report, review, 

explore or otherwise address a subject matter, without regard to who created the Document. 
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5. Business.  The term “Business” shall include the operations of each and every of 

Your business units, departments or any other subdivisions, and includes operations concerning 

all of the products, services, devices, Music Players, Services or other commercial or business 

activities or services in which You engage. 

6. Concerning.  The term “Concerning” shall mean constituting, comprising, 

memorializing, analyzing, discussing, reflecting or relating to. 

7. Eligible Digital Music Service.  The phrase “Eligible Digital Music Service” shall 

mean any product, offering, or service that involves activity that, in whole or in part, is currently 

or was at any time during the Relevant Time Period subject to compulsory licensing under Section 

115 and/or covered under 37 C.F.R. Part 385.   

8. Digital Service Provider.  The phrase “Digital Service Provider” shall mean any 

company or service providing users with access to one or more Services, as well as any association, 

including its present and former parents, subsidiaries, and affiliates, its predecessors, its 

successors, and its present and former members, principals, officers, directors, employees, 

partners, associates, agents, representatives, and other persons acting or purporting to act on its 

behalf, representing or including one or more such companies or Services.  Digital Service 

Providers hereunder include participants Amazon, Apple, Google, Spotify, and Pandora, as well 

as, e.g., YouTube, Tidal, and iHeart Radio.  

9. Interactive Stream.  The phrase “Interactive Stream” shall mean a digital delivery 

of a sound recording of a musical work, using streaming technology, in response to an end user’s 

request, and, for the avoidance of doubt, includes eligible interactive streams as defined in 37 

C.F.R. § 385.2 (2019) and interactive streams as defined in 37 C.F.R. § 385.11 (2014). 
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10. Limited Download.  The phrase “Limited Download” shall mean a digital delivery 

of a sound recording of a musical work that is available for listening by the end user for a limited 

period of time or a limited number of times, and, for the avoidance of doubt, includes eligible 

limited downloads as defined in 37 C.F.R. § 385.2 (2019) and limited downloads as defined in 37 

C.F.R. § 385.11 (2014). 

11. Mechanical License.  The phrase “Mechanical License” shall mean any license 

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct 

negotiation, from  the Harry Fox Agency, or in compliance with the provisions of Section 115 and 

its implementing regulations). 

12. Mechanical Royalty.  The phrase “Mechanical Royalty” shall mean any royalty 

paid pursuant to a Mechanical License. 

13. Music Player.  The phrase “Music Player” shall mean any hardware or software 

device, good or service that allows a user to play sound recordings, including portable and non-

portable MP3 players, iPods, smartphones, media players, digital audio players, car audio or media 

players, smart TVs, speakers, smart speakers, home stereo systems, or software applications. 

14. Non-Eligible Digital Music Service.  A “Non-Eligible Digital Music Service” 

shall mean any product, offering, or service that involves the transmission or delivery of one or 

more sound recordings of musical works (including where sound recordings of musical works are 

embodied in music videos or other audiovisual works) in the form of digital signals, whether for 

free or by subscription, whether by streaming or download (either permanent or temporary), 

whether offering a single type of music service or bundling together different music services (e.g., 

streaming and downloads), and whether available on a personal computer, television, receiver, set-

top box, mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, 
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etc.), or any other device or platform, where such product is not currently and was not at any time 

during the Relevant Time Period subject to compulsory licensing under Section 115 or covered 

under 37 C.F.R. Part 385. 

15. Permanent Download.  A “Permanent Download” shall mean a digital delivery of 

a sound recording of a musical work in the form of a download that may be retained and played 

on a permanent basis, and, for the avoidance of doubt, includes permanent downloads as defined 

in 37 C.F.R. § 385.2 (2019) and permanent digital downloads as defined in 37 C.F.R. § 385.2 

(2014). 

16. Piracy.  The term “Piracy” shall mean theft, unauthorized use or unauthorized 

reproduction of intellectual property.   

17. Prices.  The term “Prices” shall mean all prices or other amounts (whether 

measured in currency or any other form of consideration) listed or charged to any entity (including 

users, labels, advertisers, etc.) in connection with the Service, including: (a) to users for use of the 

Service (such as for purchase of subscriptions to the Service, or for the purchase of Permanent 

Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for pay-per-click or 

other user-advertisement activity; (d) for promotional activities offered on the Service; and (e) for 

Internet referral traffic or other referrals for goods or services made to or from the Service 

(hereafter, “Referrals”). 

18. Record Company.  The phrase “Record Company” shall mean any company that 

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights 

(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent, 

subsidiary or affiliate recording companies and record labels and any aggregators, and, for the 
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avoidance of doubt, includes any sound recording company as defined in 37 C.F.R. § 385.2 (2019) 

and any record company as defined in 37 C.F.R. § 385.11 (2014). 

19. Relevant Time Period.  The phrase “Relevant Time Period” shall mean January 1, 

2016 through and including April 1, 2021. 

20. Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S. 

Copyright Act. 

21. Service.  A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service. 

22. Total Content Cost.  The phrase “Total Content Cost” shall mean the total amount 

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited 

Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes 

total cost of content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a 

an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 CFR 

§§ 385.13 and 385.23 (2014).  

23. Track.  The term “Track” shall mean a sound recording of a musical composition 

or song, or any other individually listed, subdivided, available or playable sound recording, 

including singles, album cuts, medleys, remixes, or other such sound recordings.  

24. The singular form of a noun or pronoun shall be considered to include within its 

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include 

the present tense where the clear meaning is not distorted.  The term “including” shall mean 

“including but not limited to.”  The term “or” shall mean “and” and vice-versa, as necessary to 

bring within the scope of the Requests all information or Documents that would be excluded absent 

this definition. 
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Dated: April 6, 2021 
New York, New York  

 PRYOR CASHMAN LLP 
  
 
 By:       
 Donald S. Zakarin 
 Frank P. Scibilia 
 Benjamin K. Semel 
 7 Times Square 
 New York, New York 10036 
 (212) 421-4100 
 dzakarin@pryorcashman.com 
 fscibilia@pryorcashman.com 
 bsemel@pryorcashman.com 
 

Attorneys for National Music Publishers’ 
Association and Nashville Songwriters 
Association International 
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APPENDIX A: DOCUMENT REQUESTS 

 
 

1. For each year, Your profit and loss statements and all certified financial statements 

for Your business lines, including Your business lines containing Your Services. 

2. Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service. 

3. For each of Your Eligible Digital Music Services, documents sufficient to show 

Your total monthly costs broken down at every level of specificity at which they are created or 

maintained, including: 

(a) royalties (separately itemizing non-cash consideration paid, including 
advertising credits) for: 
(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they 

are created or maintained, including: 
(i) marketing and advertising costs related to Eligible Digital Music 

Services; 
(ii) costs incurred in developing digital rights management or anti-fraud 

efforts;  
(iii) costs of developing technology other than digital rights 

management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts 

and other promotions), further broken down by activity;  
(vii) real estate and premises overhead costs;  
(viii) any other costs incurred in operating the Eligible Digital Music 

Service.  
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4. Documents sufficient to show how You allocate any overhead costs that are shared 

between Your Eligible Digital Music Services and any other services, departments or business 

units.  

5. Documents sufficient to show each month’s step-by-step royalty pool calculations 

(as required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

6. Documents sufficient to show all of Your royalty pool calculations reported to 

Record Companies for Your Eligible Digital Music Services, including counts for subscribers, 

revenues and plays, broken out at each level of specificity at which they were reported to any 

Record Company. 

7. Documents sufficient to show the monthly Mechanical Royalties that would have 

been due during the Relevant Time Period for each of Your Eligible Digital Music Service 

offerings under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and 

terms as adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 

(February 5, 2019). 

8. Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every 

level of specificity at which they exist, including each type of consideration that You include 

(including cash, ownership equity, monetary advances, barter or any other monetary and/or 

nonmonetary consideration), and the respective amounts included for each royalty reporting 

period. 

9. Documents sufficient to show all of the consideration that You have recorded for 

rights to license sound recordings, broken down at every level of specificity at which they exist, 

including each type of consideration that You include (including cash, ownership equity, monetary 

 
 

PUBLIC VERSION



 

advances, barter or any other monetary and/or nonmonetary consideration), and the respective 

amounts expensed for each royalty reporting period. 

10. All Analysis concerning Your actual or projected costs of licensing sound 

recordings or musical works for any of Your Services. 

11. All Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services. 

12. All Agreements covering any portion of the Relevant Time Period concerning the 

licensing of sound recordings or musical compositions for use on Your Services, including those 

for reproduction, distribution or public performance rights.  If an Agreement was already produced 

in this proceeding, You may refer to the production number in lieu of re-producing such 

Agreement. 

13. For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or 

value provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the 

Agreement, including regular royalty payments and any advances, 

minimum guarantees, advertising credits or equity grants; 
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regardless of the date.   

14. For each Agreement for the licensing of sound recordings responsive to Request 

No. 12 above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of 

the Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 

and (iv) all Documents reflecting any call, meeting, or other oral discussion concerning the 

material rates and terms of the Agreement. 

15. All Documents that You exchanged with any Record Company in connection with 

any negotiations towards proposed royalty rate changes. 

16. All correspondence between You and any Record Company concerning 

Mechanical Royalties, including concerning the effect of Mechanical Royalties or Mechanical 

Royalty rates on sound recording royalties, payments, or other consideration paid to any Record 

Company or to Record Companies generally. 

17. Copies of all template or form Agreements that You have created or used in 

connection with licensing sound recordings or musical compositions for Services. 

18. Documents sufficient to show all unrecouped advances or minimum guarantees 

paid by You for licenses to use sound recordings or musical works in any Eligible Digital Music 

Service, including the licensor, the respective unrecouped amount and the respective period 

covered. 

19. All documents concerning all instances where a “most favored nation” term, 

advance payment term, minimum guaranteed payment term or similar term contained in an 

Agreement between You and a Record Company resulted in payments to the Record Company 

 
 
 
 

(g)  Any  Agreement  referred  to,  modified  or  extended  by  such  Agreement, 
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that were higher than would otherwise have been payable under the royalty rates in Your 

Agreement with the Record Company. 

20. All Analysis concerning the market power or bargaining power of any Record 

Company in connection with Your Services or any aspect of the digital music market. 

21. All Analysis concerning Your market power or bargaining power in connection 

with Your Services or any aspect of the digital music market.  

22. All Analysis concerning the market power or bargaining power of any Digital 

Service Provider in connection with any aspect of the digital music market. 

23. All Analysis concerning the market power or bargaining power of any licensor of 

musical works in connection with Your Services or any aspect of the digital music market. 

24. All Analysis concerning whether acquisition of a license for some or all sound 

recordings from a particular Record Company is necessary for the viability or success of any of 

Your Services. 

25. All Analysis concerning the actual or potential launching of a competitive Service 

by one or more Record Companies, including the impact of such a Service on Your Business or 

the business of other Digital Service Providers. 

26. All Analysis concerning the economic relationship between the Mechanical 

Royalty rate and royalty rates or consideration paid for licensing the rights to sound recordings. 

27. All Analysis concerning impact of actual or potential changes in any sound 

recording or musical work royalty rates on Your Prices, costs, revenues, or profits, or on the 

viability of any of Your Services. 
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28. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the implementation of any type of Mechanical Royalty rate 

structure involving a Total Content Costs prong. 

29. All Documents concerning the actual or expected impact that the TCC rate prong 

adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 

2019) has had or will have on company growth, revenues, profits, company value, brand, or 

ecosystem. 

30. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the 

final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

31. All Analysis concerning business strategies of You or any Digital Service Provider 

that lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 

Services. 

32. All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

33. All Analysis concerning the impact of royalty rates for sound recordings or musical 

works on Prices for Eligible Digital Music Services. 

34. All Analysis concerning actual, potential or contemplated changes in Prices for any 

of Your Eligible Digital Music Services. 

35. Documents sufficient to show all Prices You have charged for consumer 

subscriptions to Your Services since the inception of each such Service, and, for all such Prices, 

the time period during which such Prices were in effect. 
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36. Documents sufficient to show for each Eligible Digital Music Service the monthly 

counts of (a) end users of student subscription plans, (b) end users of family subscription plans; 

(c) family subscription plans; and (d) end users who were not counted towards any subscription 

plan on the basis of claimed participation in a free trial offering. 

37. All Analysis concerning the impact of discount subscription offerings on the 

Mechanical Royalty payments or effective rates, company growth, revenues, profits, company 

value, brand, or ecosystem of You or any Digital Service Provider. 

38. All Analysis concerning actual, potential or contemplated consumer pricing 

strategies or models for any Services provided by You or any Digital Service Provider.   

39. All Analysis concerning any minimum level required, in order to sustain or 

maintain any of Your Eligible Digital Music Services, of financial returns, profitability or other 

performance indicator. 

40. Documents sufficient to identify, for all of Your consumer offerings, tiers or plans 

in which an Eligible Digital Music Service is bundled with any good or service that is not an 

Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 

for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 

Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 

monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 

the standalone price for each bundle component that is not an Eligible Digital Music Service, or if 

no standalone price exists, the most closely comparable product(s) or service(s) for such bundle 

component and respective standalone prices; and (f) the monthly revenues accrued in Your internal 

accounting or financial reporting for the Eligible Digital Music Service in the bundle. 
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41. All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

42. All Documents relied upon by Your witnesses in connection with any testimony 

offered in this proceeding on remand, including copies of all materials relied upon by Your expert 

witnesses in connection with their testimony offered on remand. 

43. For any expert whose testimony You offer in this proceeding on remand, 

Documents sufficient to show all instances in which one of said expert’s opinions was fully or 

partially excluded or criticized by any court or regulatory body. 

44. All Documents concerning the “Interview with Jason Ryan, Vice President of 

Financial Planning and Analysis at Pandora, March 31, 2021,” listed as relied upon in the Written 

Direct Remand Testimony of Michael Katz (“Katz Testimony”), including all notes, transcripts, 

memoranda, presentations, written materials, calendar invites and other Documents related thereto. 

45. All Documents concerning any actual, possible or contemplated reduction in 

Pandora’s promotion of its interactive streaming services in the event that the statutory royalty 

rates were set at the level adopted by the majority in the Final Determination issued on February 

5, 2019, as discussed in the Katz Testimony, ¶ 49. 

46. All Analysis concerning Your use of ad inventory on Pandora’s free service to 

market Your subscription service, and the economic impact thereof.   

47. All Documents concerning the negotiation and performance of the Record 

Company Agreements referenced in the Written Direct Remand Testimony of George White 

(“White Testimony”), ¶¶ 6-30.  
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48. All Documents, including all drafts and internal correspondence, concerning the 

correspondence annexed to or referenced in the White Testimony. 

49. All Documents concerning any actual or potential plans or strategies to cross-

market any of Your Eligible Digital Music Services with other goods, services or products. 

50. All Analysis of any actual or potential benefits from cross-marketing any of Your 

Eligible Digital Music Services with other goods, services or products. 

PUBLIC VERSION



APPENDIX B:  PRODUCTION SPECIFICATIONS

I.  GENERAL 

A. Prior Productions.  In instances in which a participant is producing hardcopy or 
electronically-stored information that was previously produced in another proceeding, the 
producing participant should make best efforts to comply with these Specifications.  If the 
producing participant believes that compliance with these Specifications is too burdensome, the 
participants will meet and confer in an attempt to agree upon a mutually-acceptable format that 
provides the discovering participant with a production that can be reasonably accessed 
electronically. 

B. Privilege Logs.  Participants shall exchange privilege logs, which shall provide, 
along with other pertinent information about the document withheld or redacted, all claims of 
privilege.  As a supplement to the privilege log, the producing participant shall also produce a list 
of the attorney(s) involved in the privileged communications, their firm(s) and all email 
address(es) associated with the attorney(s).  Participants should produce privileged logs in an 
electronic and easily-searchable format. 

II. PRODUCTION OF HARDCOPY INFORMATION

A. TIFFs.  Hardcopy paper documents shall be scanned as single-page, Group IV 
compression TIFF images of at least 300 dots per inch (DPI).  Each image shall have a unique 
file name, which is the Bates/control number of the document.  Original document orientation 
shall be maintained (i.e., portrait to portrait and landscape to landscape).  

B. Metadata Fields.  Schedule 1 lists the information that shall be produced for 
hardcopy information and provided in the data load file at the same time that the TIFF images 
and Optical Character Recognition (OCR)-acquired text files are produced. 

C. OCR-Acquired Text Files.  When subjecting physically documents to an OCR 
process, the settings of the OCR software shall maximize text quality over process speed.  Any 
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are 
OCR’d. 

D. Database Load Files/Cross-Reference Files.  Documents shall be provided with 
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii). 

E.  Bates/Control Numbering.  All images must be assigned a Bates/control number 
that shall: (1) be unique across the entire document production; (2) maintain a constant length 
across the entire production; (3) contain no special characters or embedded spaces; and (4) be 
sequential within a given document.  If a Bates/control number or set of Bates/control numbers is 
skipped or otherwise omitted in a production, the producing participant will disclose the Bates 
numbers or ranges in a cover letter accompanying the production. 
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F.  Attachments – Parent-Child Relationships.  Parent-child relationships shall be 
preserved.  When attachments and embedded files are combined within their parent documents, 
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for 
each attachment or embedded document, must be included in the data load file. 

G. Unitization of Documents.  In scanning paper documents, distinct documents 
shall not be merged into a single record, and single documents shall not be split into multiple 
records (i.e., paper documents should be logically unitized).  The participants will make best 
efforts to unitize documents correctly. 

III. PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI) 

A. Culling Methodologies.  The participants shall meet and confer to disclose and 
discuss any methodology or technologies being employed by each participant to reduce or limit 
the number of documents to be reviewed in the discovery process.  This includes, but is not 
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass 
coding, automated coding and e-mail thread suppression.  Each participant shall disclose the 
proposed criteria for the exclusion of documents. 

B. System files.  Common system and program files need not be processed, 
reviewed or produced. 

C. Email.  Email shall be collected from the producing participant’s email 
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.  
Metadata and header files shall be extruded from email messages.  Email messages, meeting 
notices, calendar items, contacts and tasks shall be extracted. 

D. Metadata Fields.  Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document.  The participants are not obligated to populate manually any 
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a 
document repository where the document is currently residing, with the exception of Custodian, 
Confidentiality, Document Type and South File Path fields, which shall be populated by the 
producing participant. 

E. TIFFs.  Single-page, Group IV compression TIFF images of at least 300 dots per 
inch (DPI).  Each image shall have a unique file name, which is the Bates/control number of the 
document.  Original document orientation shall be maintained (i.e., portrait to portrait and 
landscape to landscape). TIFFs will show any and all text and images which would be visible to 
the reader using the software that created the document (e.g., track changes in Microsoft Word 
documents, speaker’s notes in Microsoft PowerPoint). 

F. Compressed Files/ZIPs.  Compressed file types shall be decompressed 
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting 
in individual folders and/or files. 
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G. Text Files.  For each document, a single text file shall be provided along with the 
image files and metadata. The text file name shall be the same as the page Bates/control number 
of the first page of the document. File names shall not have any special characters or embedded 
spaces. Electronic text must be extracted directly from the native electronic file unless the 
document was redacted, an image file, or a physical file. In these instances, a text file created 
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving 
participant be required to rely upon a less accurate version of the text than the producing 
participant. For example, if the producing participant has access to extracted text from electronic 
document files, the receiving participant shall receive extracted text as well, instead of OCR’d 
text generated from an image file. 

H. Spreadsheets.  Spreadsheets shall be produced as a native document file along 
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet, 
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,” 
endorsed with the applicable Bates/control number and any Confidentiality designations. 

I. Presentation programs (e.g., Microsoft PowerPoint).  PowerPoint 
presentations and similar documents shall be processed with hidden slides and all speaker notes 
unhidden, and shall be processed to show both the  slide and the speaker’s notes on the TIFF 
image.  

J. Structured Data.  To the extent a response to discovery requires production of 
discoverable electronic information contained in a database, the participants shall meet and 
confer regarding the method(s) of production that will best provide all relevant information, 
including but not limited to duplication of databases or limited access for the purpose of 
generating reports.  

K. Audio and Video files.  All audio and video files shall be produced in native 
format with the source file path provided.  Audio and video files will be considered e-documents 
for purposes of Schedule 1. 

L. Other Native File Productions.  To the extent a producing participant elects to 
produce a file in native format (or such production is otherwise called for by these 
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF 
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality 
designation (if any).  Any native files that are produced shall be produced with the source path 
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1. 

M. File size limitation/Non-Standard Files.  The format of production of unusually 
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc., 
will be discussed before production to determine the optimal production format. 

N. Color.  Except as otherwise provided herein, documents containing color need 
not be produced initially in color. However, if an original document contains color necessary to 
understand the meaning or content of the document, the producing participant will honor 
reasonable requests for a color image of the document. 
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O. Replacements.  All files that are replaced for any reason must be annotated with 
an “-R” designation appended to the original production number.   
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

ProdBeg

Control Number for the first 
page of the 
document. All Prefix-0000000001

ProdEnd
Control Number for the last page 
of the document. All Prefix-0000000002

BegAttach

Control Number of the 
first production Bates number 
of the first document of the 
attachment.

All Prefix-0000000003

EndAttach

Control Number of the 
last production Bates number 
of the last document of the 
attachment.

All Prefix-0000000005

Custodian 
/Source

Custodian name produced 
in format: Lastname, Firstname. 
Where redundant names occur, 
individuals should be 
distinguished by an initial which is 
kept constant throughout 
productions. For instance: Smith, 
John 
A. and Smith, John B.

All

Smith, Jane; Smith, John A.; 
Smith, John B.; Taylor, 

Michael

DocumentType

Descriptor for the type of 
document: 
"E-document" for electronic 
documents not 
attached to emails; 
"Emails" for all emails; "E-
attachments" for files that were 
attachments to emails; and 
"Hardcopy" for hard copy 
physical documents that have 
been scanned and converted to an 
electronic image.

All Email
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

FileName

File name of the E- document, 
Email, or E- attachment including 
the native file extension. Email, E-documents, E-

attachments Text of the subject line.htm

DocExt

The file extension of the 
document is defined as the 
substring of the file name which 
follows but does not include the 
last occurrence of the dot 
character. Email, E-documents, E-

attachments Htm

NativeFile

Represents that this file is 
produced in its native file format. E-documents, E- 

attachments Flag

EmailSubject Subject line of an email. Email Text of the subject line

To

All SMTP addresses of all 
recipients that were included on 
the "To" line of the email.  
Multiple recipients should be 
delimited by the semicolon 
character.

Email larry.murphy@email.com

From

The name and email 
address of the sender of the 
email. Email Bart.Cole@email.com

CC

All recipients that were included 
on the "CC" line of the email.

Email sstephens44@email.com

BCC

All recipients that were 
included on the "BCC" line of 
the email. Email ceo-gs@email.com

DateSent
Date and time an email was 
sent. Email mm/dd/yyyy hh:mm:ss AM

Time Sent*
Date and time an email was 
sent. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Sent is included as 
part of Date Sent this field is 

not required.
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateRcvd
Date and time an email was 
received. Email mm/dd/yyyy hh:mm:ss AM

TimeRcvd*
Date and Time an email was 
received. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Rcvd is included as 
part of Date Rcvd this field is 

not required.

Attach

The file name(s) of the 
documents attached to Emails, or 
E-documents. E-documents with 
embedded documents such as 
documents contained in a ZIP file 
should have the embedded 
document name(s) listed here. 
Multiple files should be delimited 
by a semicolon character.

Email, E-documents

AttachFilename1.ext; 
AttachFilename2.ext; 
AttachFilename3.ext

ParentID

Control Number for the 
first page of the parent 
document.

Native / Email, 
E-documents, E-
attachments Prefix-0000000001

ParentDate Date of native file.

Native / Email, 
E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

DateCreated
Date and time the document 
was created.

Email,  E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeCreated*
Date and Time the document 
was created.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If Time Created is

included as part of Date 
Created this field is not 

required.

Title

Any value populated in the Title 
field of the document properties. E-documents, E-

attachments Title

Subject

Any value populated in the 
Subject field of the document 
properties.

E-documents, E-
attachments Subject

Author

Any value populated in the 
Author field of the document 
properties.

E-documents, E-
attachments Author
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateLastMod

Date and time the 
document was last 
modified to the file system of 
the original 
media from which it was 
collected.

Email, E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeLastMod*
Date and Time an email was last 
modified.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If TimeLastMod is 
included as part of 

DateLastMod this field is 
not required.

Folder Email message directory. All

Mailbox – Smith, 
Joe\Inbox\Client 

Materials\Crivella West\

Importance Priority. Email Flag

MD5Hash
Checksum for a file, a 
128-bit value.

Email, E-documents, 
E-attachments

e4d909c290d0fb1ca068ffad 
df22cbd0

Redacted

Descriptor for documents that 
have been redacted. 
"Yes" for redacted 
documents; "No" for 
unredacted documents. All Yes

Replacement

Descriptor for documents 
that are replacements for 
previously-produced documents.  
"Yes" for replacement documents, 
"No" for non-replacement 
documents.

All Prefix-0000000003-R

SourceFilePath

The directory structure of 
the original file(s).  If a file is 
inside of a container, the 
container name is included in 
the path. Email, E-documents, E-

attachments

\ C:\Documents and 
Settings\jsmith\My 
Documents\CLE 

material\SearchTermAnalys 
isReport.pdf
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

AttachmentCount

The total number of 
attachments including any 
attachments that were not 
processed and the 
contents of additional 
attached containers.  A value 
of zero (0) should be returned 
for any files/documents 
without attachments.

All 3

CustodianID
Unique ID number for each 
produced custodian. All 001; 002

PgCount
Number of printed pages in 
the document. All 2

ProdVol
Name of media that data was 
produced on. All Wave 001 – Hard Drive

Size
Size (in bytes) of the 
original file.

Email, E-documents, E-
attachments 1408
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
 
In the Matter of:   
 
DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
 
 

 
 
 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 
 

 

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS FOR PRODUCTION  
OF DOCUMENTS ON REMAND TO SPOTIFY USA INC.  

Pursuant to the Order Adopting Schedule for Proceedings on Remand of the Copyright 

Royalty Board in the above-captioned proceeding, eCRB Docket No. 23413, Spotify USA Inc. 

shall serve written responses and objections to the following requested documents on or before 

April 13, 2021, and shall produce copies of the following requested documents on a rolling basis, 

with all responsive documents to be produced electronically on or before May 4, 2021. 

I.  INSTRUCTIONS 

1. Unless otherwise stated, Documents are requested from the Relevant Time Period 

– those Documents created or modified from January 1, 2016 through and including April 1, 2021 

– except where otherwise indicated.   

2. All Documents that respond, in whole or in part, to any clause of any paragraph of 

the requests set forth in Appendix A attached hereto (the “Requests”) shall be produced in their 

entirety, including all attachments and enclosures.  Only one copy need be produced of Documents 

that are identical (e.g., for electronic Documents, those that have the same MD5HASH value) if 

You indicate via a metadata field all of the custodians or repositories where such document existed.  
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3. All Documents responsive to a Request should be produced in a separated and 

indicated range of bates-numbered documents.  Alternatively, an index or metadata field can be 

provided indicating, for each Request, which Documents are responsive to that Request. 

4. These Requests are continuing ones.  If, between the date hereof and the time a 

determination is issued in this proceeding on remand, You become aware of any additional 

Documents from the Relevant Time Period responsive to the Request, You shall produce all such 

further Documents as they are received or discovered.   

5. In addition to original and final versions of Documents, all drafts, alterations, 

modifications, changes and amendments of Documents should be produced, as well as all copies 

non-identical to the original in any respect, including any copy bearing non-identical markings or 

notations of any kind. 

6. For any Document responsive to these Requests which is known to have been 

destroyed or lost, or is otherwise unavailable, identify each such Document by author, addressee, 

date, number of pages, and subject matter; and explain in detail the events leading to the destruction 

or loss, or the reason for the unavailability of such Document, including the location of such 

Document when last in Your possession, custody, or control, and the date and manner of its 

disposition. 

7. If You object to any Documents requested on the grounds of privilege, work 

product or other grounds, Your response should state the existence of the information, Document 

or communication, identify the specific grounds on which Your objection is based in a manner that 

will enable other participants to assess the claim, and identify the information objected by 

furnishing its date, participants (e.g., names of speakers or authors or addressees) and a general 

description of the nature of the purportedly protected information. 
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8. Documents should be produced in the manner and formats as described in 

Appendix B, attached hereto.   

II.  DEFINITIONS 

The following definitions apply to the Requests: 

1. You or Your.  The term “You” or “Your” shall mean Spotify USA Inc., its present 

and former parents, subsidiaries, and affiliates, its predecessors, its successors, and its present and 

former members, principals, officers, directors, employees, partners, associates, agents, 

representatives, and other persons acting or purporting to act on its behalf. 

2. Document.  The term “Document” is defined as set forth in Rule 34(a) of the 

Federal Rules of Civil Procedure.  “Document” shall be broadly defined to include electronically-

stored information and all media on which information is recorded or stored. 

3. Agreement.  The term “Agreement” shall include any and all Documents that form 

a part of the transaction that is the subject of the agreement or of which the agreement is a part, 

including any side letters or agreements that convey or describe any rights or consideration that 

form a part of the transaction that is the subject of the agreement or of which the agreement is a 

part. 

4. Analysis.  The term “Analysis” shall mean Documents including data, summaries, 

studies, surveys, user feedback, experiments, programs, projections, analyses, forecasts, reports, 

memoranda, budgets, estimates, discussions (including notes, minutes of meetings, 

correspondence and testimony), communications, presentations (including those to boards, 

potential or current investors, advertisers, lenders, investment bankers, the public and all others), 

press releases, public statements, or any other documents that examine, analyze, contemplate, 

consider, discuss, investigate, ponder, evaluate, interpret, estimate, examine, report, review, 

explore or otherwise address a subject matter, without regard to who created the Document. 
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5. Business.  The term “Business” shall include the operations of each and every of 

Your business units, departments or any other subdivisions, and includes operations concerning 

all of the products, services, devices, Music Players, Services or other commercial or business 

activities or services in which You engage. 

6. Concerning.  The term “Concerning” shall mean constituting, comprising, 

memorializing, analyzing, discussing, reflecting or relating to. 

7. Eligible Digital Music Service.  The phrase “Eligible Digital Music Service” shall 

mean any product, offering, or service that involves activity that, in whole or in part, is currently 

or was at any time during the Relevant Time Period subject to compulsory licensing under Section 

115 and/or covered under 37 C.F.R. Part 385.   

8. Digital Service Provider.  The phrase “Digital Service Provider” shall mean any 

company or service providing users with access to one or more Services, as well as any association, 

including its present and former parents, subsidiaries, and affiliates, its predecessors, its 

successors, and its present and former members, principals, officers, directors, employees, 

partners, associates, agents, representatives, and other persons acting or purporting to act on its 

behalf, representing or including one or more such companies or Services.  Digital Service 

Providers hereunder include participants Amazon, Apple, Google, Spotify, and Pandora, as well 

as, e.g., YouTube, Tidal, and iHeart Radio.  

9. Interactive Stream.  The phrase “Interactive Stream” shall mean a digital delivery 

of a sound recording of a musical work, using streaming technology, in response to an end user’s 

request, and, for the avoidance of doubt, includes eligible interactive streams as defined in 37 

C.F.R. § 385.2 (2019) and interactive streams as defined in 37 C.F.R. § 385.11 (2014). 
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10. Limited Download.  The phrase “Limited Download” shall mean a digital delivery 

of a sound recording of a musical work that is available for listening by the end user for a limited 

period of time or a limited number of times, and, for the avoidance of doubt, includes eligible 

limited downloads as defined in 37 C.F.R. § 385.2 (2019) and limited downloads as defined in 37 

C.F.R. § 385.11 (2014). 

11. Mechanical License.  The phrase “Mechanical License” shall mean any license 

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct 

negotiation, from  the Harry Fox Agency, or in compliance with the provisions of Section 115 and 

its implementing regulations). 

12. Mechanical Royalty.  The phrase “Mechanical Royalty” shall mean any royalty 

paid pursuant to a Mechanical License. 

13. Music Player.  The phrase “Music Player” shall mean any hardware or software 

device, good or service that allows a user to play sound recordings, including portable and non-

portable MP3 players, iPods, smartphones, media players, digital audio players, car audio or media 

players, smart TVs, speakers, smart speakers, home stereo systems, or software applications. 

14. Non-Eligible Digital Music Service.  A “Non-Eligible Digital Music Service” 

shall mean any product, offering, or service that involves the transmission or delivery of one or 

more sound recordings of musical works (including where sound recordings of musical works are 

embodied in music videos or other audiovisual works) in the form of digital signals, whether for 

free or by subscription, whether by streaming or download (either permanent or temporary), 

whether offering a single type of music service or bundling together different music services (e.g., 

streaming and downloads), and whether available on a personal computer, television, receiver, set-

top box, mobile/cellular phone, other mobile device (iPad, smartphone, tablet computer, laptop, 
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etc.), or any other device or platform, where such product is not currently and was not at any time 

during the Relevant Time Period subject to compulsory licensing under Section 115 or covered 

under 37 C.F.R. Part 385. 

15. Permanent Download.  A “Permanent Download” shall mean a digital delivery of 

a sound recording of a musical work in the form of a download that may be retained and played 

on a permanent basis, and, for the avoidance of doubt, includes permanent downloads as defined 

in 37 C.F.R. § 385.2 (2019) and permanent digital downloads as defined in 37 C.F.R. § 385.2 

(2014). 

16. Piracy.  The term “Piracy” shall mean theft, unauthorized use or unauthorized 

reproduction of intellectual property.   

17. Prices.  The term “Prices” shall mean all prices or other amounts (whether 

measured in currency or any other form of consideration) listed or charged to any entity (including 

users, labels, advertisers, etc.) in connection with the Service, including: (a) to users for use of the 

Service (such as for purchase of subscriptions to the Service, or for the purchase of Permanent 

Downloads or Ringtones); (b) for advertisements placed on the Service; (c) for pay-per-click or 

other user-advertisement activity; (d) for promotional activities offered on the Service; and (e) for 

Internet referral traffic or other referrals for goods or services made to or from the Service 

(hereafter, “Referrals”). 

18. Record Company.  The phrase “Record Company” shall mean any company that 

directly or indirectly owns, licenses, controls or has the right to exploit sound recording copyrights 

(or equivalent rights under chapter 14, title 17, of the U.S. Code), including any and all parent, 

subsidiary or affiliate recording companies and record labels and any aggregators, and, for the 
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avoidance of doubt, includes any sound recording company as defined in 37 C.F.R. § 385.2 (2019) 

and any record company as defined in 37 C.F.R. § 385.11 (2014). 

19. Relevant Time Period.  The phrase “Relevant Time Period” shall mean January 1, 

2016 through and including April 1, 2021. 

20. Section 115. The phrase “Section 115” shall mean 17 U.S.C. § 115 of the U.S. 

Copyright Act. 

21. Service.  A “Service” shall mean an Eligible Digital Music Service or a Non-

Eligible Digital Music Service. 

22. Total Content Cost.  The phrase “Total Content Cost” shall mean the total amount 

paid, incurred, or expensed in connection with the right to make Interactive Streams or Limited 

Downloads of sound recordings through any Service, and, for the avoidance of doubt, includes 

total cost of content or TCC as defined in 37 C.F.R. § 385.2 (2019), and amounts expensed by a 

an Eligible Digital Music Service and/or Non-Eligible Digital Music Service pursuant to 37 CFR 

§§ 385.13 and 385.23 (2014).  

23. Track.  The term “Track” shall mean a sound recording of a musical composition 

or song, or any other individually listed, subdivided, available or playable sound recording, 

including singles, album cuts, medleys, remixes, or other such sound recordings.  

24. The singular form of a noun or pronoun shall be considered to include within its 

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include 

the present tense where the clear meaning is not distorted.  The term “including” shall mean 

“including but not limited to.”  The term “or” shall mean “and” and vice-versa, as necessary to 

bring within the scope of the Requests all information or Documents that would be excluded absent 

this definition. 
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Dated: April 6, 2021 
New York, New York  

 PRYOR CASHMAN LLP 
  
 
 By:       
 Donald S. Zakarin 
 Frank P. Scibilia 
 Benjamin K. Semel 
 7 Times Square 
 New York, New York 10036 
 (212) 421-4100 
 dzakarin@pryorcashman.com 
 fscibilia@pryorcashman.com 
 bsemel@pryorcashman.com 
 

Attorneys for National Music Publishers’ 
Association and Nashville Songwriters 
Association International 
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1. For each year, Your profit and loss statements and all certified financial statements 

for Your business lines, including Your business lines containing Your Services. 

2. Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service. 

3. For each of Your Eligible Digital Music Services, documents sufficient to show 

Your total monthly costs broken down at every level of specificity at which they are created or 

maintained, including: 

(a) royalties (separately itemizing non-cash consideration paid, including 
advertising credits) for: 
(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they 

are created or maintained, including: 
(i) marketing and advertising costs related to Eligible Digital Music 

Services; 
(ii) costs incurred in developing digital rights management or anti-fraud 

efforts;  
(iii) costs of developing technology other than digital rights 

management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts 

and other promotions), further broken down by activity;  
(vii) real estate and premises overhead costs;  
(viii) any other costs incurred in operating the Eligible Digital Music 

Service.  
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4. Documents sufficient to show how You allocate any overhead costs that are shared 

between Your Eligible Digital Music Services and any other services, departments or business 

units.  

5. Documents sufficient to show each month’s step-by-step royalty pool calculations 

(as required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

6. Documents sufficient to show all of Your royalty pool calculations reported to 

Record Companies for Your Eligible Digital Music Services, including counts for subscribers, 

revenues and plays, broken out at each level of specificity at which they were reported to any 

Record Company. 

7. Documents sufficient to show the monthly Mechanical Royalties that would have 

been due during the Relevant Time Period for each of Your Eligible Digital Music Service 

offerings under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and 

terms as adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 

(February 5, 2019). 

8. Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every 

level of specificity at which they exist, including each type of consideration that You include 

(including cash, ownership equity, monetary advances, barter or any other monetary and/or 

nonmonetary consideration), and the respective amounts included for each royalty reporting 

period. 

9. Documents sufficient to show all of the consideration that You have recorded for 

rights to license sound recordings, broken down at every level of specificity at which they exist, 

including each type of consideration that You include (including cash, ownership equity, monetary 
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advances, barter or any other monetary and/or nonmonetary consideration), and the respective 

amounts expensed for each royalty reporting period. 

10. All Analysis concerning Your actual or projected costs of licensing sound 

recordings or musical works for any of Your Services. 

11. All Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services. 

12. All Agreements covering any portion of the Relevant Time Period concerning the 

licensing of sound recordings or musical compositions for use on Your Services, including those 

for reproduction, distribution or public performance rights.  If an Agreement was already produced 

in this proceeding, You may refer to the production number in lieu of re-producing such 

Agreement. 

13. For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or 

value provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the 

Agreement, including regular royalty payments and any advances, 

minimum guarantees, advertising credits or equity grants; 
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regardless of the date.   

14. For each Agreement for the licensing of sound recordings responsive to Request 

No. 12 above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of 

the Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 

and (iii) all Documents reflecting any call, meeting, or other oral discussion concerning the 

material rates and terms of the Agreement. 

15. All Documents that You exchanged with any Record Company in connection with 

any negotiations towards proposed royalty rate changes. 

16. All correspondence between You and any Record Company concerning 

Mechanical Royalties, including concerning the effect of Mechanical Royalties or Mechanical 

Royalty rates on sound recording royalties, payments, or other consideration paid to any Record 

Company or to Record Companies generally. 

17. Copies of all template or form Agreements that You have created or used in 

connection with licensing sound recordings or musical compositions for Services. 

18. Documents sufficient to show all unrecouped advances or minimum guarantees 

paid by You for licenses to use sound recordings or musical works in any Eligible Digital Music 

Service, including the licensor, the respective unrecouped amount and the respective period 

covered. 

19. All documents concerning all instances where a “most favored nation” term, 

advance payment term, minimum guaranteed payment term or similar term contained in an 

Agreement between You and a Record Company resulted in payments to the Record Company 
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that were higher than would otherwise have been payable under the royalty rates in Your 

Agreement with the Record Company. 

20. All Analysis concerning the market power or bargaining power of any Record 

Company in connection with Your Services or any aspect of the digital music market. 

21. All Analysis concerning Your market power or bargaining power in connection 

with Your Services or any aspect of the digital music market.  

22. All Analysis concerning the market power or bargaining power of any Digital 

Service Provider in connection with any aspect of the digital music market. 

23. All Analysis concerning the market power or bargaining power of any licensor of 

musical works in connection with Your Services or any aspect of the digital music market. 

24. All Analysis concerning whether acquisition of a license for some or all sound 

recordings from a particular Record Company is necessary for the viability or success of any of 

Your Services. 

25. All Analysis concerning the actual or potential launching of a competitive Service 

by one or more Record Companies, including the impact of such a Service on Your Business or 

the business of other Digital Service Providers. 

26. All Analysis concerning the economic relationship between the Mechanical 

Royalty rate and royalty rates or consideration paid for licensing the rights to sound recordings. 

27. All Analysis concerning impact of actual or potential changes in any sound 

recording or musical work royalty rates on Your Prices, costs, revenues, or profits, or on the 

viability of any of Your Services. 
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28. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the implementation of any type of Mechanical Royalty rate 

structure involving a Total Content Costs prong. 

29. All Documents concerning the actual or expected impact that the TCC rate prong 

adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 

2019) has had or will have on company growth, revenues, profits, company value, brand, or 

ecosystem. 

30. All Documents concerning actual or potential damage or disruption to You or any 

Digital Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the 

final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

31. All Analysis concerning business strategies of You or any Digital Service Provider 

that lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 

Services. 

32. All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

33. All Analysis concerning the impact of royalty rates for sound recordings or musical 

works on Prices for Eligible Digital Music Services. 

34. All Analysis concerning actual, potential or contemplated changes in Prices for any 

of Your Eligible Digital Music Services. 

35. Documents sufficient to show all Prices You have charged for consumer 

subscriptions to Your Services since the inception of each such Service, and, for all such Prices, 

the time period during which such Prices were in effect. 
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36. Documents sufficient to show for each Eligible Digital Music Service the monthly 

counts of (a) end users of student subscription plans, (b) end users of family subscription plans; 

(c) family subscription plans; and (d) end users who were not counted towards any subscription 

plan on the basis of claimed participation in a free trial offering. 

37. All Analysis concerning the impact of discount subscription offerings on the 

Mechanical Royalty payments or effective rates, company growth, revenues, profits, company 

value, brand, or ecosystem of You or any Digital Service Provider. 

38. All Analysis concerning actual, potential or contemplated consumer pricing 

strategies or models for any Services provided by You or any Digital Service Provider.   

39. All Analysis concerning any minimum level required, in order to sustain or 

maintain any of Your Eligible Digital Music Services, of financial returns, profitability or other 

performance indicator. 

40. Documents sufficient to identify, for all of Your consumer offerings, tiers or plans 

in which an Eligible Digital Music Service is bundled with any good or service that is not an 

Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 

for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 

Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 

monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 

the standalone price for each bundle component that is not an Eligible Digital Music Service, or if 

no standalone price exists, the most closely comparable product(s) or service(s) for such bundle 

component and respective standalone prices; and (g) the monthly revenues accrued in Your 

internal accounting or financial reporting for the Eligible Digital Music Service in the bundle. 

  
 

PUBLIC VERSION



 

41. All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

42. All Documents relied upon by Your witnesses in connection with any testimony 

offered in this proceeding on remand, including copies of all materials relied upon by Your expert 

witnesses in connection with their testimony offered on remand. 

43. For any expert whose testimony You offer in this proceeding on remand, 

Documents sufficient to show all instances in which one of said expert’s opinions was fully or 

partially excluded or criticized by any court or regulatory body. 

44. All Documents concerning the calculation of “effective rates” for sound recording 

licenses (“Effective SR Rates”) as discussed in the Written Direct Remand Testimony of 

Christopher Bonavia (“Bonavia Testimony”), ¶¶ 12, 20-21, and Benjamin Kung (“Kung 

Testimony”), ¶¶ 4-8, including all data and inputs used to make such calculation and all Documents 

concerning the process for such calculation.. 

45. All Documents concerning the calculation of “the total royalties contractually 

owed” to a Record Company based on “the comprehensive output of all of the contractual 

provisions” (“Total SR Royalties”), as discussed in the Kung Testimony, ¶ 5, including all data 

and inputs used to make such calculation and all Documents concerning the process for such 

calculation. 

46. Documents sufficient to show all “after-the-fact calculations of royalty obligations 

for the use of sound recordings in a particular year” (such royalty obligations, “After-The-Fact SR 

Royalties”) “that are performed after the year is over,” as discussed in the Kung Testimony, fn. 1. 
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47. All Documents concerning adjustments to Spotify’s Total Content Cost reporting 

based on payment of After-The-Fact SR Royalties. 

48. All Analysis concerning Effective SR Rates or Total SR Royalties calculations. 

49. All Effective SR Rate calculations for Your Services, broken down at every level 

of specificity at which they exist. 

50. All Total SR Royalties calculations for Your Services, broken down at every level 

of specificity at which they exist. 

51. Documents sufficient to show any and all differences or discrepancies between 

Your Effective SR Rate calculations and Your respective Total Content Costs calculation(s) for 

the same offering and reporting period. 

52. All Documents, including all correspondence with music publishers and other  

licensors of musical works, concerning Your purported overpayment of Mechanical Royalties in 

2018 based on Your having made such payment at the Phonorecords II rates and terms. 

53. All Documents concerning the negotiation and performance of the Record 

Company Agreements referenced in the Bonavia Testimony, ¶¶ 11-21.  

54. All Documents concerning any actual or potential plans or strategies to cross-

market any of Your Eligible Digital Music Services with other goods, services or products. 

55. All Analysis of any actual or potential benefits from cross-marketing any of Your 

Eligible Digital Music Services with other goods, services or products. 
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APPENDIX B:  PRODUCTION SPECIFICATIONS

I.  GENERAL 

A. Prior Productions.  In instances in which a participant is producing hardcopy or 
electronically-stored information that was previously produced in another proceeding, the 
producing participant should make best efforts to comply with these Specifications.  If the 
producing participant believes that compliance with these Specifications is too burdensome, the 
participants will meet and confer in an attempt to agree upon a mutually-acceptable format that 
provides the discovering participant with a production that can be reasonably accessed 
electronically. 

B. Privilege Logs.  Participants shall exchange privilege logs, which shall provide, 
along with other pertinent information about the document withheld or redacted, all claims of 
privilege.  As a supplement to the privilege log, the producing participant shall also produce a list 
of the attorney(s) involved in the privileged communications, their firm(s) and all email 
address(es) associated with the attorney(s).  Participants should produce privileged logs in an 
electronic and easily-searchable format. 

II. PRODUCTION OF HARDCOPY INFORMATION

A. TIFFs.  Hardcopy paper documents shall be scanned as single-page, Group IV 
compression TIFF images of at least 300 dots per inch (DPI).  Each image shall have a unique 
file name, which is the Bates/control number of the document.  Original document orientation 
shall be maintained (i.e., portrait to portrait and landscape to landscape).  

B. Metadata Fields.  Schedule 1 lists the information that shall be produced for 
hardcopy information and provided in the data load file at the same time that the TIFF images 
and Optical Character Recognition (OCR)-acquired text files are produced. 

C. OCR-Acquired Text Files.  When subjecting physically documents to an OCR 
process, the settings of the OCR software shall maximize text quality over process speed.  Any 
settings such as “auto-skewing” or “auto-rotation” should be activated when documents are 
OCR’d. 

D. Database Load Files/Cross-Reference Files.  Documents shall be provided with 
(i) a delimited metadata file (.dat, .txt. or .csv) and (ii) an image load file (.lfp, .opt, or .dii). 

E.  Bates/Control Numbering.  All images must be assigned a Bates/control number 
that shall: (1) be unique across the entire document production; (2) maintain a constant length 
across the entire production; (3) contain no special characters or embedded spaces; and (4) be 
sequential within a given document.  If a Bates/control number or set of Bates/control numbers is 
skipped or otherwise omitted in a production, the producing participant will disclose the Bates 
numbers or ranges in a cover letter accompanying the production. 
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F.  Attachments – Parent-Child Relationships.  Parent-child relationships shall be 
preserved.  When attachments and embedded files are combined within their parent documents, 
the “BegAttach” and “EndAttach” fields, listing the unique beginning and ending number for 
each attachment or embedded document, must be included in the data load file. 

G. Unitization of Documents.  In scanning paper documents, distinct documents 
shall not be merged into a single record, and single documents shall not be split into multiple 
records (i.e., paper documents should be logically unitized).  The participants will make best 
efforts to unitize documents correctly. 

III. PRODUCTION OF ELECTRONICALLY-STORED INFORMATION (ESI) 

A. Culling Methodologies.  The participants shall meet and confer to disclose and 
discuss any methodology or technologies being employed by each participant to reduce or limit 
the number of documents to be reviewed in the discovery process.  This includes, but is not 
limited to: search term culling, date-range culling, file-type culling, cluster mapping, mass 
coding, automated coding and e-mail thread suppression.  Each participant shall disclose the 
proposed criteria for the exclusion of documents. 

B. System files.  Common system and program files need not be processed, 
reviewed or produced. 

C. Email.  Email shall be collected from the producing participant’s email 
server/store (e.g., Microsoft Exchange Server, Lotus Domino Server) whenever possible.  
Metadata and header files shall be extruded from email messages.  Email messages, meeting 
notices, calendar items, contacts and tasks shall be extracted. 

D. Metadata Fields.  Each of the metadata and coding fields set forth in Schedule 1
shall be produced for that document.  The participants are not obligated to populate manually any 
of the fields in Schedule 1 if such fields cannot be extracted from a document or obtained from a 
document repository where the document is currently residing, with the exception of Custodian, 
Confidentiality, Document Type and South File Path fields, which shall be populated by the 
producing participant. 

E. TIFFs.  Single-page, Group IV compression TIFF images of at least 300 dots per 
inch (DPI).  Each image shall have a unique file name, which is the Bates/control number of the 
document.  Original document orientation shall be maintained (i.e., portrait to portrait and 
landscape to landscape). TIFFs will show any and all text and images which would be visible to 
the reader using the software that created the document (e.g., track changes in Microsoft Word 
documents, speaker’s notes in Microsoft PowerPoint). 

F. Compressed Files/ZIPs.  Compressed file types shall be decompressed 
reiteratively to ensure that the file is decompressed to the lowest possible compression resulting 
in individual folders and/or files. 
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G. Text Files.  For each document, a single text file shall be provided along with the 
image files and metadata. The text file name shall be the same as the page Bates/control number 
of the first page of the document. File names shall not have any special characters or embedded 
spaces. Electronic text must be extracted directly from the native electronic file unless the 
document was redacted, an image file, or a physical file. In these instances, a text file created 
using OCR will be produced in lieu of extracted text. Under no circumstances shall the receiving 
participant be required to rely upon a less accurate version of the text than the producing 
participant. For example, if the producing participant has access to extracted text from electronic 
document files, the receiving participant shall receive extracted text as well, instead of OCR’d 
text generated from an image file. 

H. Spreadsheets.  Spreadsheets shall be produced as a native document file along 
with the extracted text and relevant metadata identified in Schedule 1 for the entire spreadsheet, 
plus a Bates-numbered TIFF image slip-sheet stating “Document Produced in Native Format,” 
endorsed with the applicable Bates/control number and any Confidentiality designations. 

I. Presentation programs (e.g., Microsoft PowerPoint).  PowerPoint 
presentations and similar documents shall be processed with hidden slides and all speaker notes 
unhidden, and shall be processed to show both the  slide and the speaker’s notes on the TIFF 
image.  

J. Structured Data.  To the extent a response to discovery requires production of 
discoverable electronic information contained in a database, the participants shall meet and 
confer regarding the method(s) of production that will best provide all relevant information, 
including but not limited to duplication of databases or limited access for the purpose of 
generating reports.  

K. Audio and Video files.  All audio and video files shall be produced in native 
format with the source file path provided.  Audio and video files will be considered e-documents 
for purposes of Schedule 1. 

L. Other Native File Productions.  To the extent a producing participant elects to 
produce a file in native format (or such production is otherwise called for by these 
Specifications), any native files produced shall be produced with a Bates/control-numbered TIFF 
image slip-sheet stating “Document Produced in Native Format,” along with the Confidentiality 
designation (if any).  Any native files that are produced shall be produced with the source path 
provided, as well as all extracted text and applicable metadata fields set forth in Schedule 1. 

M. File size limitation/Non-Standard Files.  The format of production of unusually 
large files and non-standard electronic files, large oversized documents (e.g., blueprints), etc., 
will be discussed before production to determine the optimal production format. 

N. Color.  Except as otherwise provided herein, documents containing color need 
not be produced initially in color. However, if an original document contains color necessary to 
understand the meaning or content of the document, the producing participant will honor 
reasonable requests for a color image of the document. 
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O. Replacements.  All files that are replaced for any reason must be annotated with 
an “-R” designation appended to the original production number.   
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

ProdBeg

Control Number for the first 
page of the 
document. All Prefix-0000000001

ProdEnd
Control Number for the last page 
of the document. All Prefix-0000000002

BegAttach

Control Number of the 
first production Bates number 
of the first document of the 
attachment.

All Prefix-0000000003

EndAttach

Control Number of the 
last production Bates number 
of the last document of the 
attachment.

All Prefix-0000000005

Custodian 
/Source

Custodian name produced 
in format: Lastname, Firstname. 
Where redundant names occur, 
individuals should be 
distinguished by an initial which is 
kept constant throughout 
productions. For instance: Smith, 
John 
A. and Smith, John B.

All

Smith, Jane; Smith, John A.; 
Smith, John B.; Taylor, 

Michael

DocumentType

Descriptor for the type of 
document: 
"E-document" for electronic 
documents not 
attached to emails; 
"Emails" for all emails; "E-
attachments" for files that were 
attachments to emails; and 
"Hardcopy" for hard copy 
physical documents that have 
been scanned and converted to an 
electronic image.

All Email
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

FileName

File name of the E- document, 
Email, or E- attachment including 
the native file extension. Email, E-documents, E-

attachments Text of the subject line.htm

DocExt

The file extension of the 
document is defined as the 
substring of the file name which 
follows but does not include the 
last occurrence of the dot 
character. Email, E-documents, E-

attachments Htm

NativeFile

Represents that this file is 
produced in its native file format. E-documents, E- 

attachments Flag

EmailSubject Subject line of an email. Email Text of the subject line

To

All SMTP addresses of all 
recipients that were included on 
the "To" line of the email.  
Multiple recipients should be 
delimited by the semicolon 
character.

Email larry.murphy@email.com

From

The name and email 
address of the sender of the 
email. Email Bart.Cole@email.com

CC

All recipients that were included 
on the "CC" line of the email.

Email sstephens44@email.com

BCC

All recipients that were 
included on the "BCC" line of 
the email. Email ceo-gs@email.com

DateSent
Date and time an email was 
sent. Email mm/dd/yyyy hh:mm:ss AM

Time Sent*
Date and time an email was 
sent. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Sent is included as 
part of Date Sent this field is 

not required.
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateRcvd
Date and time an email was 
received. Email mm/dd/yyyy hh:mm:ss AM

TimeRcvd*
Date and Time an email was 
received. Email

mm/dd/yyyy hh:mm:ss AM 
* If Time Rcvd is included as 
part of Date Rcvd this field is 

not required.

Attach

The file name(s) of the 
documents attached to Emails, or 
E-documents. E-documents with 
embedded documents such as 
documents contained in a ZIP file 
should have the embedded 
document name(s) listed here. 
Multiple files should be delimited 
by a semicolon character.

Email, E-documents

AttachFilename1.ext; 
AttachFilename2.ext; 
AttachFilename3.ext

ParentID

Control Number for the 
first page of the parent 
document.

Native / Email, 
E-documents, E-
attachments Prefix-0000000001

ParentDate Date of native file.

Native / Email, 
E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

DateCreated
Date and time the document 
was created.

Email,  E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeCreated*
Date and Time the document 
was created.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If Time Created is

included as part of Date 
Created this field is not 

required.

Title

Any value populated in the Title 
field of the document properties. E-documents, E-

attachments Title

Subject

Any value populated in the 
Subject field of the document 
properties.

E-documents, E-
attachments Subject

Author

Any value populated in the 
Author field of the document 
properties.

E-documents, E-
attachments Author
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

DateLastMod

Date and time the 
document was last 
modified to the file system of 
the original 
media from which it was 
collected.

Email, E-documents, E-
attachments mm/dd/yyyy hh:mm:ss AM

TimeLastMod*
Date and Time an email was last 
modified.

Email, E-documents, E-
attachments

mm/dd/yyyy hh:mm:ss AM 
* If TimeLastMod is 
included as part of 

DateLastMod this field is 
not required.

Folder Email message directory. All

Mailbox – Smith, 
Joe\Inbox\Client 

Materials\Crivella West\

Importance Priority. Email Flag

MD5Hash
Checksum for a file, a 
128-bit value.

Email, E-documents, 
E-attachments

e4d909c290d0fb1ca068ffad 
df22cbd0

Redacted

Descriptor for documents that 
have been redacted. 
"Yes" for redacted 
documents; "No" for 
unredacted documents. All Yes

Replacement

Descriptor for documents 
that are replacements for 
previously-produced documents.  
"Yes" for replacement documents, 
"No" for non-replacement 
documents.

All Prefix-0000000003-R

SourceFilePath

The directory structure of 
the original file(s).  If a file is 
inside of a container, the 
container name is included in 
the path. Email, E-documents, E-

attachments

\ C:\Documents and 
Settings\jsmith\My 
Documents\CLE 

material\SearchTermAnalys 
isReport.pdf
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Field Name Field Description

Populated For 
(Email, E- 
documents,

E-attachments, 
Hardcopy) Example Values

AttachmentCount

The total number of 
attachments including any 
attachments that were not 
processed and the 
contents of additional 
attached containers.  A value 
of zero (0) should be returned 
for any files/documents 
without attachments.

All 3

CustodianID
Unique ID number for each 
produced custodian. All 001; 002

PgCount
Number of printed pages in 
the document. All 2

ProdVol
Name of media that data was 
produced on. All Wave 001 – Hard Drive

Size
Size (in bytes) of the 
original file.

Email, E-documents, E-
attachments 1408
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 

In the Matter of: 
 
DETERMINATION OF RATES AND 
TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
  

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

Docket No. 16-CRB-003-PR (2018-2022) 
(Remand) 

 
AMAZON.COM SERVICES LLC’S  

RESPONSES AND OBJECTIONS TO COPYRIGHT OWNERS’ 
FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS 

 
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5, 

and the Judges’ December 23, 2020 Order Adopting Schedule for Proceedings on Remand in the 

above-captioned proceedings, Amazon.com Services LLC (“Amazon”), by and through its 

attorneys, Kellogg, Hansen, Todd, Figel & Frederick, P.L.L.C, hereby responds and objects to 

the First Set of Requests for Production of Documents (the “Requests”) of National Music 

Publishers’ Association, Inc., and the Nashville Songwriters Association International 

(collectively, the “Copyright Owners”), dated April 5, 2021,1 as follows: 

PRELIMINARY STATEMENT 

1. These responses and objections are based on Amazon’s knowledge, information, 

and belief at this time.  Amazon’s search for information and documents is ongoing and Amazon 

expressly reserves the right to supplement or amend the responses at any time.  Amazon further 

reserves the right to raise any additional objections deemed necessary or appropriate in light of 

or as the result of any further review. 

                                                      
1 By agreement of counsel, the Copyright Owners provided Amazon with one additional 

day to provide these responses and objections. 
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2. Amazon reserves all objections at any hearing or on any motion to the use or 

admissibility on any ground of any information or document identified or disclosed.  The 

identification or disclosure of any information or document does not constitute an admission by 

Amazon that such information or document is relevant to the action or admissible in evidence. 

3. Neither the fact that an objection is interposed to a particular request nor the fact 

that no objection is interposed necessarily means that responsive information or documents exist. 

4. The statement that non-privileged documents will be produced in response to a 

particular Request does not mean that Amazon knows the documents to exist, or to be in 

Amazon’s possession, custody, or control. 

5. By agreeing to produce documents in response to any Request, Amazon does not 

waive, and does not agree to waive, any attorney work-product doctrine, attorney-client 

privilege, or other protection.  Any inadvertent production of a protected document is not 

intended to waive any such protection, nor is the production of any protected document to be 

deemed a waiver of such protection as to any other document or information. 

6. Amazon reserves the right to redact irrelevant, confidential, or privileged 

information contained in any document produced. 

7. Amazon reserves all objections to any additional discovery in these remand 

proceedings. 

GENERAL OBJECTIONS 

The following General Objections apply to each and every one of the Requests, and 

should be considered part of Amazon’s response to each and every one of the Requests.  Any 

specific objections provided below are made in addition to these General Objections, and failure 
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to reiterate a General Objection below does not constitute a waiver or limitation of that or any 

other objection. 

1. Amazon objects to the Requests to the extent that they seek to impose obligations 

on Amazon beyond those imposed under Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et 

seq., 37 C.F.R. § 351.5, and the Judges’ Order Adopting Schedule for Proceedings on Remand, 

dated December 23, 2020, or other applicable rules or orders. 

2. Amazon objects to the Requests to the extent that they seek disclosure of 

information protected by the attorney-client privilege, the common interest privilege, or the 

attorney work-product doctrine, or information that was prepared in anticipation of litigation or 

is subject to any other privilege or exemption from discovery.  The inadvertent production of any 

privileged or exempted information or document shall not be deemed a waiver of any applicable 

privilege or exemption.  Amazon objects to the Requests to the extent that they seek disclosure of 

confidential, proprietary, or trade secret information. 

3. Amazon objects to the Requests to the extent that they seek disclosure of 

information that is not specifically tailored to the relevant issues in these remand proceedings as 

to which the Judges re-opened the record, is beyond the scope of the limited area as to which the 

Judges re-opened the record in these remand proceedings, is irrelevant to the subject matter of 

Amazon’s limited new evidence submitted in these remand proceedings, or is not reasonably 

calculated to lead to the discovery of relevant admissible evidence. 

4. Amazon objects to the Requests to the extent that they require Amazon to locate 

or identify documents that are not within Amazon’ possession, custody, or control. 

5. Amazon objects to the Requests to the extent that the documents sought are in the 

Copyright Owners’ possession, custody, or control, or might otherwise be obtained by the 
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Copyright Owners from other sources and the burden of obtaining them would be the same, or 

greater, for Amazon as it is for the Copyright Owners. 

OBJECTIONS TO DEFINITIONS 

The following Objections to Definitions apply to each and every one of the Requests, and 

should be considered part of Amazon’s response to each and every one of the Requests. 

1. Amazon objects to the definition of “Record Company” as overly broad.  The 

limited discovery authorized by the Judges in these remand proceedings covers only documents 

and information “relating to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for 

Proceedings on Remand at 2.  Amazon’s only filing that proffered new evidence was the 

Supplemental Testimony by Rishi Mirchandani (“Mirchandani Supplemental Testimony”).  In 

his Supplemental Testimony, Mr. Mirchandani testified as to specific aspects of Amazon’s 

negotiation of  amendments to its contracts with the three major record 

labels – Warner Music, Inc. (“Warner”), Universal Music LLC (“Universal”), and Sony Music 

Entertainment (“Sony”) (collectively, the “Majors”).  Mirchandani Supplemental Testimony 

¶¶ 14-25.  Document requests about record labels other than the Majors fall outside the scope of 

Amazon’s new evidence and, therefore, of the limited discovery authorized by the Judges in 

these remand proceedings.  Therefore, Amazon will construe the term “Record Company” to 

refer only to the three Majors. 

2. Amazon objects to the definition of “Relevant Time Period” as overly broad.  

Document requests must “relat[e] to a[ ] filing that proffers new evidence.”  Order Adopting 

Schedule for Proceedings on Remand at 2.  Amazon’s new evidence addressed two specific time 

periods:  the negotiation of amendments to agreements with the Majors,  

, and 
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the payment of Mechanical Royalties for Amazon Music Unlimited (“Unlimited”) from January 

2018 to October 2020.  Therefore, Amazon will construe the Relevant Time Period to begin on 

January 1, 2018, unless otherwise stated.  

SPECIFIC RESPONSES AND OBJECTIONS 

In addition to the foregoing General Responses and Objections, all of which are 

reasserted as to each of the Requests as if fully set forth in response thereto, and without waiver 

thereof, Amazon makes the following Specific Responses and Objections. 

REQUEST NO. 1: 

For each year, Your profit and loss statements and all certified financial statements for 
Your business lines, including Your business lines containing Your Services. 

RESPONSE TO REQUEST NO. 1: 

Amazon objects to Request No. 1 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer any new evidence on its profits or losses, or on Amazon’s financial statements for 

any business lines.  Therefore, Request No. 1 falls outside the scope of the limited discovery 

authorized by the Judges in these remand proceedings.  Amazon objects to Request No. 1 in its 

entirety and does not intend to produce documents in response to Request No. 1. 
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REQUEST NO. 2: 

Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 
including with respect to Your Services, broken out at every level of specificity at which they are 
created or maintained, including by business unit, department, product or Service. 

RESPONSE TO REQUEST NO. 2: 

Amazon objects to Request No. 2 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s revenues, costs, or profits as a general matter.  Therefore, 

Request No. 2 falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 2 in its entirety and does not intend to 

produce documents in response to Request No. 2. 

REQUEST NO. 3: 

For each of Your Eligible Digital Music Services, documents sufficient to show Your 
total monthly costs broken down at every level of specificity at which they are created or 
maintained, including: 
 

(a) royalties (separately itemizing non-cash consideration paid, including 
advertising credits) for:  
(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they are 

created or maintained, including:  
(i) marketing and advertising costs related to Eligible Digital Music 

Services; 
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(ii) costs incurred in developing digital rights management or anti-fraud 
efforts; 

(iii) costs of developing technology other than digital rights management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts and 

other promotions), further broken down by activity; 
(vii) real estate and premises overhead costs; 
(viii) any other costs incurred in operating the Eligible Digital Music Service. 

RESPONSE TO REQUEST NO. 3: 

Amazon objects to Request No. 3 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s total monthly costs.   Therefore, Request No. 3 falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 3 in its entirety and does not intend to produce documents in 

response to Request No. 3. 

REQUEST NO. 4: 

Documents sufficient to show how You allocate any overhead costs that are shared 
between Your Eligible Digital Music Services and any other services, departments or business 
units. 

RESPONSE TO REQUEST NO. 4: 

Amazon objects to Request No. 4 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 
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Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s allocation of overhead costs between “Eligible Digital 

Music Services and any other services, departments or business units.”  Therefore, Request No. 4 

falls outside the scope of the limited discovery authorized by the Judges in these remand 

proceedings.  Amazon objects to Request No. 4 in its entirety and does not intend to produce 

documents in response to Request No. 4. 

REQUEST NO. 5: 

Documents sufficient to show each month’s step-by-step royalty pool calculations (as 
required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

RESPONSE TO REQUEST NO. 5: 

Amazon objects to Request No. 5 as overly broad to the extent that it does not “relat[e] to 

a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 

2.  The Copyright Owners served the same Request – and each of its first forty-three requests – 

on Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on royalty calculations for any “Eligible Digital Music Service” other 

than Unlimited.  As to Unlimited, Amazon proffered new evidence showing that,  
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.  A request for any other information 

regarding Amazon’s royalty calculations therefore falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 5 to the extent it seeks information beyond what is offered in Exhibit A. 

REQUEST NO. 6: 

Documents sufficient to show all of Your royalty pool calculations reported to Record 
Companies for Your Eligible Digital Music Services, including counts for subscribers, revenues 
and plays, broken out at each level of specificity at which they were reported to any Record 
Company. 

RESPONSE TO REQUEST NO. 6: 

Amazon objects to Request No. 6 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on royalty calculations for any “Eligible Digital Music Service[]” other 

than Unlimited, or on Amazon’s reports to the Services regarding royalty calculations.  As to 

Unlimited, Amazon proffered new evidence showing that  
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  A request for any other information regarding 

Amazon’s royalty calculations therefore falls outside the scope of the limited discovery 

authorized by the Judges in these remand proceedings.  Amazon objects to Request No. 6 to the 

extent it seeks information beyond what is offered in Exhibit A. 

REQUEST NO. 7: 

Documents sufficient to show the monthly Mechanical Royalties that would have been 
due during the Relevant Time Period for each of Your Eligible Digital Music Service offerings 
under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and terms as 
adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 
2019). 

RESPONSE TO REQUEST NO. 7: 

Amazon objects to Request No. 7 as overly broad to the extent that it does not “relat[e] to 

a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 

2.  The Copyright Owners served the same Request – and each of its first forty-three requests – 

on Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on royalty calculations for any “Eligible Digital Music Service” other 

than Unlimited.  As to Unlimited, Amazon proffered new evidence showing that  

 

 

.  

Specifically,  
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.  Therefore, a 

request for any other information regarding Amazon’s royalty calculations, whether under 

Phonorecords II or under the Majority’s Initial Determination, falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 7 to the extent it seeks information beyond what is offered in Exhibit A. 

REQUEST NO. 8: 

Documents sufficient to show all of the consideration that You include in Your 
determinations of Total Content Costs for calculating Mechanical Royalties, broken down at 
every level of specificity at which they exist, including each type of consideration that You 
include (including cash, ownership equity, monetary advances, barter or any other monetary 
and/or nonmonetary consideration), and the respective amounts included for each royalty 
reporting period. 

RESPONSE TO REQUEST NO. 8: 

Amazon objects to Request No. 8 as overly broad to the extent that it does not “relat[e] to 

a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 

2.  The Copyright Owners served the same Request – and each of its first forty-three requests – 

on Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence about the “consideration” that makes up Amazon’s “determinations of 

[TCC].”  Therefore, Request No. 8 falls outside the scope of the limited discovery authorized by 
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the Judges in these remand proceedings.  Amazon objects to Request No. 8 in its entirety and 

does not intend to produce documents in response to Request No. 8. 

REQUEST NO. 9: 

Documents sufficient to show all of the consideration that You have recorded for rights to 
license sound recordings, broken down at every level of specificity at which they exist, including 
each type of consideration that You include (including cash, ownership equity, monetary 
advances, barter or any other monetary and/or nonmonetary consideration), and the respective 
amounts expensed for each royalty reporting period. 

RESPONSE TO REQUEST NO. 9: 

Amazon objects to Request No. 9 on the ground that it does not “relat[e] to a[ ] filing that 

proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s performance under any license for sound recording 

rights.  Therefore, Request No. 9 falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  Amazon objects to Request No. 9 in its entirety and 

does not intend to produce documents in response to Request No. 9. 

REQUEST NO. 10: 

All Analysis concerning Your actual or projected costs of licensing sound recordings or 
musical works for any of Your Services. 

RESPONSE TO REQUEST NO. 10: 

Amazon objects to Request No. 10 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 
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Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s “actual or projected costs of licensing sound recordings 

or musical works.”  Therefore, Request No. 10 falls outside the scope of the limited discovery 

authorized by the Judges in these remand proceedings.  Amazon objects to Request No. 10 in its 

entirety and does not intend to produce documents in response to Request No. 10. 

REQUEST NO. 11: 

All Analysis concerning projected costs, revenues, profits, growth, value, 
competitiveness or financial condition of any of Your Services, including such Analysis 
concerning Your Business that discusses any of Your Services. 

RESPONSE TO REQUEST NO. 11: 

Amazon objects to Request No. 11 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s “projected costs, revenues, profits, growth, value, 

competitiveness or financial condition” as a general matter.  Therefore, Request No. 11 falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  
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Amazon objects to Request No. 11 in its entirety and does not intend to produce documents in 

response to Request No. 11. 

REQUEST NO. 12: 

All Agreements covering any portion of the Relevant Time Period concerning the 
licensing of sound recordings or musical compositions for use on Your Services, including those 
for reproduction, distribution or public performance rights. If an Agreement was already 
produced in this proceeding, You may refer to the production number in lieu of re-producing 
such Agreement. 

RESPONSE TO REQUEST NO. 12: 

Amazon objects to Request No. 12 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer any evidence from before the Initial Determination and, to the extent Amazon 

proffered new evidence about agreements entered into after the Initial Determination it has 

identified and produced them:  

.   

REQUEST NO. 13: 

For each Agreement responsive to the immediately preceding Request: 
 
(a) all schedules, exhibits, and attachments to the Agreement; 
(b) all Documents incorporated by reference; 
(c) all amendments to the Agreement; 
(d) all term sheets, summaries or digests describing the terms of the Agreement; 
(e) all Analysis of expected or actual compensation under the Agreement or value 

provided by the Agreement or specific terms thereof 
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(f) Documents showing all compensation paid in connection with the Agreement, 
including regular royalty payments and any advances, minimum guarantees, 
advertising credits or equity grants. 

(g) Any Agreement referred to, modified or extended by such Agreement, 
regardless of the date. 

RESPONSE TO REQUEST NO. 13: 

Amazon objects to Request No. 13 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request No. 13 – and each of its first forty-three 

requests – on Google, Pandora, and Spotify, each of which submitted different new evidence 

from Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these 

apparently pre-written Requests to the specific new evidence Amazon (or any Service) provided 

confirms that they relate to a filing that proffers new evidence, if at all, only through 

happenstance. 

With respect to subparts (a)-(b) of Request No. 13, there are no unproduced schedules, 

exhibits, or attachments to the produced agreements, and there are no documents incorporated by 

reference. 

Amazon objects to subparts (c) and (g) of Request No. 13, because they do not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  Amazon proffered new evidence about  

 (subpart 

(g)) and  (subpart (c)) are unrelated to this new evidence and fall outside the 

scope of the limited discovery authorized by the Judges in these remand proceedings.  Amazon 

objects to subparts (c) and (g) of Request No. 13 in their entirety. 

Amazon objects to subparts (e) and (f) of Request No. 13 as overly broad to the extent 

that they do not “relat[e] to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for 
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Proceedings on Remand at 2.  The only new evidence Amazon proffered related to compensation 

was as to Amazon’s total compensation paid to the Majors in 2018 and 2020.  Therefore, any 

request for additional compensation-related information falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings. 

Notwithstanding the preceding objections, Amazon agrees to conduct a reasonable search 

for documents responsive to subpart (d) of Request No. 13 and to produce such documents that 

are not subject to any privilege, exemption, or immunity.  Amazon will also produce the data 

underlying the total compensation figures included in Mr. Mirchandani’s Supplemental 

Testimony. 

REQUEST NO. 14: 

For each Agreement for the licensing of sound recordings responsive to Request No. 12 
above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of the 
Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 
and (iii) all Documents reflecting any call, meeting, or other oral discussion concerning the 
material rates and terms of the Agreement. 

RESPONSE TO REQUEST NO. 14: 

Amazon objects to Request No. 14 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 

– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence related to the “material rates and terms” of Amazon’s agreements 

with the Majors.  Instead, Amazon proffered new evidence about  
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  Documents that are unrelated to the  fall 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings. 

Notwithstanding the preceding objections, Amazon agrees to conduct a reasonable search 

for documents responsive to Request No. 14, to the extent they relate to the  

 in Mr. Mirchandani’s Supplemental Testimony, and to produce such documents that 

are not subject to any privilege, exemption, or immunity. 

REQUEST NO. 15: 

All Documents that You exchanged with any Record Company in connection with any 
negotiations towards proposed royalty rate changes. 

RESPONSE TO REQUEST NO. 15: 

Amazon objects to Request No. 15 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 

– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence related to Amazon’s rate negotiations with the Majors as a general 

matter.  Instead, Amazon proffered new evidence about Amazon’s negotiations with the Majors 

.  A request for any documents regarding other negotiations – including any 

ongoing negotiations – therefore falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  To the extent Request No. 15 seeks documents relevant 

to the  negotiations with the Majors, the request is duplicative of Request Nos. 13 and 

14, to which Amazon has agreed in part to search for, and produce, responsive documents that 
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are not subject to any privilege, exemption, or immunity.  Amazon’s production in response to 

Request No. 15 will consist of the documents produced in response to those other Requests. 

REQUEST NO. 16: 

All correspondence between You and any Record Company concerning Mechanical 
Royalties, including concerning the effect of Mechanical Royalties or Mechanical Royalty rates 
on sound recording royalties, payments, or other consideration paid to any Record Company or 
to Record Companies generally. 

RESPONSE TO REQUEST NO. 16: 

Amazon objects to Request No. 16 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request No. 16 – and each of its first forty-three 

requests – on Google, Pandora, and Spotify, each of which submitted different new evidence 

from Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these 

apparently pre-written Requests to the specific new evidence Amazon (or any Service) provided 

confirms that they relate to a filing that proffers new evidence, if at all, only through 

happenstance.  Amazon did not proffer new evidence related to Amazon’s rate discussions with 

the Majors as a general matter.  Instead, Amazon proffered new evidence about Amazon’s 

negotiations with the Majors   A request for any documents regarding any 

other discussions with the Majors – such as any ongoing negotiations – therefore falls outside the 

scope of the limited discovery authorized by the Judges in these remand proceedings. 

Notwithstanding this failure, Amazon agrees to conduct a reasonable search for 

documents relevant to Mr. Mirchandani’s testimony that, “[d]uring  negotiations, 

the Majors never suggested that they might agree to decrease sound recording royalty rates in 

response to increasing mechanical royalties or the outcome of Phonorecords III,” id. ¶ 14, and to 

produce such documents that are not subject to any privilege, exemption, or immunity. 
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REQUEST NO. 17: 

Copies of all template or form Agreements that You have created or used in connection 
with licensing sound recordings or musical compositions for Services. 

RESPONSE TO REQUEST NO. 17: 

Amazon objects to Request No. 17 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on any “template or form” agreements that Amazon has created or 

used.  This Request for template or form agreements therefore falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 17 in its entirety and does not intend to produce documents in response to Request 

No. 17. 

REQUEST NO. 18: 

Documents sufficient to show all unrecouped advances or minimum guarantees paid by 
You for licenses to use sound recordings or musical works in any Eligible Digital Music Service, 
including the licensor, the respective unrecouped amount and the respective period covered. 

RESPONSE TO REQUEST NO. 18: 

Amazon objects to Request No. 18 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  
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The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on “unrecouped advances or minimum guarantees” that Amazon paid 

for licenses to use sound recordings or musical works.  This Request for any information 

regarding “unrecouped advances or minimum guarantees” therefore falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 18 in its entirety and does not intend to produce documents in response to Request 

No. 18. 

REQUEST NO. 19: 

All documents concerning all instances where a “most favored nation” term, advance 
payment term, minimum guaranteed payment term or similar term contained in an Agreement 
between You and a Record Company resulted in payments to the Record Company that were 
higher than would otherwise have been payable under the royalty rates in Your Agreement with 
the Record Company. 

RESPONSE TO REQUEST NO. 19: 

Amazon objects to Request No. 19 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence regarding specific payments to the Majors pursuant to particular 

contract terms.  Therefore, Request No. 19 falls outside the scope of the limited discovery 
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authorized by the Judges in these remand proceedings.  Amazon objects to Request No. 19 in its 

entirety and does not intend to produce documents in response to Request No. 19. 

REQUEST NO. 20: 

All Analysis concerning the market power or bargaining power of any Record Company 
in connection with Your Services or any aspect of the digital music market. 

RESPONSE TO REQUEST NO. 20: 

Amazon objects to Request No. 20 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on the Majors’ market power or bargaining power.  Request No. 20 

therefore falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 20 in its entirety and does not intend to 

produce documents in response to the Request No. 20. 

REQUEST NO. 21: 

All Analysis concerning Your market power or bargaining power in connection with 
Your Services or any aspect of the digital music market. 

RESPONSE TO REQUEST NO. 21: 

Amazon objects to Request No. 21 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  
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The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s market power or bargaining power.  Request No. 21 

therefore falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 21 in its entirety and does not intend to 

produce documents in response to Request No. 21. 

REQUEST NO. 22: 

All Analysis concerning the market power or bargaining power of any Digital Service 
Provider in connection with any aspect of the digital music market. 

RESPONSE TO REQUEST NO. 22: 

Amazon objects to Request No. 22 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on the market power or bargaining power of “any Digital Service 

Provider.”  Request No. 22 therefore falls outside the scope of the limited discovery authorized 

by the Judges in these remand proceedings.  Amazon objects to Request No. 22 in its entirety 

and does not intend to produce documents in response to Request No. 22. 

REQUEST NO. 23: 

All Analysis concerning the market power or bargaining power of any licensor of musical 
works in connection with Your Services or any aspect of the digital music market.  
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RESPONSE TO REQUEST NO. 23: 

Amazon objects to Request No. 23 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on the market power or bargaining power of “any licensor of musical 

works.”  Request No. 23 therefore falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  Amazon objects to Request No. 23 in its entirety and 

does not intend to produce documents in response to Request No. 23. 

REQUEST NO. 24: 

All Analysis concerning whether acquisition of a license for some or all sound recordings 
from a particular Record Company is necessary for the viability or success of any of Your 
Services. 

RESPONSE TO REQUEST NO. 24: 

Amazon objects to Request No. 24 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence regarding the necessity of acquiring a “license for some or all sound 
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recordings” from any Major.  Request No. 24 therefore falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 24 in its entirety and does not intend to produce documents in response to Request No. 24. 

REQUEST NO. 25: 

All Analysis concerning the actual or potential launching of a competitive Service by one 
or more Record Companies, including the impact of such a Service on Your Business or the 
business of other Digital Service Providers. 

RESPONSE TO REQUEST NO. 25: 

Amazon objects to Request No. 25 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on any “actual or potential launching of a competitive Service” by any 

Major.  Request No. 25 therefore falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  Amazon objects to Request No. 25 in its entirety and 

does not intend to produce documents in response to Request No. 25. 

REQUEST NO. 26: 

All Analysis concerning the economic relationship between the Mechanical Royalty rate 
and royalty rates or consideration paid for licensing the rights to sound recordings. 

RESPONSE TO REQUEST NO. 26: 

Amazon objects to Request No. 26 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 
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at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 

– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence on the “economic relationship” between mechanical rates and the 

rates or consideration paid for sound recording rights.  Therefore, Request No. 26 falls outside 

the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 26 in its entirety and does not intend to produce documents in 

response to Request No. 26. 

REQUEST NO. 27: 

All Analysis concerning impact of actual or potential changes in any sound recording or 
musical work royalty rates on Your Prices, costs, revenues, or profits, or on the viability of any 
of Your Services. 

RESPONSE TO REQUEST NO. 27: 

Amazon objects to Request No. 27 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 

– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence on the impact of royalty rate changes to Amazon’s finances or 

financial condition as a general matter.  Therefore, Request No. 27 falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 
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Request No. 27 in its entirety and does not intend to produce documents in response to Request 

No. 27. 

REQUEST NO. 28: 

All Documents concerning actual or potential damage or disruption to You or any Digital 
Service Provider due to the implementation of any type of Mechanical Royalty rate structure 
involving a Total Content Costs prong. 

RESPONSE TO REQUEST NO. 28: 

Amazon objects to Request No. 28 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 

– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence on any “damage or disruption” that would result from “any type” of 

rate structure involving TCC.  Therefore, Request No. 28 falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 28 in its entirety and does not intend to produce documents in response to Request No. 28. 

REQUEST NO. 29: 

All Documents concerning the actual or expected impact that the TCC rate prong adopted 
in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019) 
has had or will have on company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO REQUEST NO. 29: 

Amazon objects to Request No. 29 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  The Copyright Owners served the same Request – and each of its first forty-three requests 
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– on Google, Pandora, and Spotify, each of which submitted different new evidence from 

Amazon.  The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-

written Requests to the specific new evidence Amazon (or any Service) provided confirms that 

they relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon 

did not proffer new evidence on the impact of the Majority’s Initial Determination on Amazon as 

a general matter.  Therefore, Request No. 29 falls outside the scope of the limited discovery 

authorized by the Judges in these remand proceedings.  Amazon objects to Request No. 29 in its 

entirety and does not intend to produce documents in response to Request No. 29. 

REQUEST NO. 30: 

All Documents concerning actual or potential damage or disruption to You or any Digital 
Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the final 
determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

RESPONSE TO REQUEST NO. 30: 

Amazon objects to Request No. 30 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on the negative impact of the Majority’s Initial Determination on 

Amazon as a general matter.  Therefore, Request No. 30 falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 30 in its entirety and does not intend to produce documents in response to Request No. 30. 
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REQUEST NO. 31: 

All Analysis concerning business strategies of You or any Digital Service Provider that 
lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 
Services. 

RESPONSE TO REQUEST NO. 31: 

Amazon objects to Request No. 31 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on any Amazon “business strategies” that result in the “diminution, 

displacement or deferral of revenues.”  Request No. 31 therefore falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 31 in its entirety and does not intend to produce documents in response to Request 

No. 31. 

REQUEST NO. 32: 

All Documents concerning the use of a loss leader strategy, or the use of discounted, 
promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

RESPONSE TO REQUEST NO. 32: 

Amazon objects to Request No. 32 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  
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The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on Amazon’s use of any “loss leader strategy” or any “discounted, 

promotional or low gross margin pricing.”  Request No. 32 therefore falls outside the scope of 

the limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 32 in its entirety and does not intend to produce documents in response to Request 

No. 32. 

REQUEST NO. 33: 

All Analysis concerning the impact of royalty rates for sound recordings or musical 
works on Prices for Eligible Digital Music Services. 

RESPONSE TO REQUEST NO. 33: 

Amazon objects to Request No. 33 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on the price impact of any royalty rates.  Request No. 33 therefore falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 33 in its entirety and does not intend to produce documents in 

response to Request No. 33. 
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REQUEST NO. 34: 

All Analysis concerning actual, potential or contemplated changes in Prices for any of 
Your Eligible Digital Music Services. 

RESPONSE TO REQUEST NO. 34: 

Amazon objects to Request No. 34 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on any “actual, potential or contemplated” price changes.  Request No. 

34 therefore falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 34 in its entirety and does not intend to 

produce documents in response to Request No. 34. 

REQUEST NO. 35: 

Documents sufficient to show all Prices You have charged for consumer subscriptions to 
Your Services since the inception of each such Service, and, for all such Prices, the time period 
during which such Prices were in effect. 

RESPONSE TO REQUEST NO. 35: 

Amazon objects to Request No. 35 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 
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Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on any prices Amazon charged for any services.  Request No. 35 

therefore falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 35 in its entirety and does not intend to 

produce documents in response to Request No. 35. 

REQUEST NO. 36: 

Documents sufficient to show for each Eligible Digital Music Service the monthly counts 
of (a) end users of student subscription plans, (b) end users of family subscription plans (c) 
family subscription plans; and (d) end users who were not counted towards any subscription plan 
on the basis of claimed participation in a free trial offering. 

RESPONSE TO REQUEST NO. 36: 

Amazon objects to Request No. 36 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on student or family plans or free trials.  Request No. 36 therefore falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 36 in its entirety and does not intend to produce documents in 

response to Request No. 36. 
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REQUEST NO. 37: 

All Analysis concerning the impact of discount subscription offerings on the Mechanical 
Royalty payments or effective rates, company growth, revenues, profits, company value, brand, 
or ecosystem of You or any Digital Service Provider. 

RESPONSE TO REQUEST NO. 37: 

Amazon objects to Request No. 37 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on “the impact of discount subscription offerings.”  Request No. 37 

therefore falls outside the scope of the limited discovery authorized by the Judges in these 

remand proceedings.  Amazon objects to Request No. 37 in its entirety and does not intend to 

produce documents in response to Request No. 37. 

REQUEST NO. 38: 

All Analysis concerning actual, potential or contemplated consumer pricing strategies or 
models for any Services provided by You or any Digital Service Provider. 

RESPONSE TO REQUEST NO. 38: 

Amazon objects to Request No. 38 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 
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Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on “actual, potential or contemplated consumer pricing strategies or 

models.”  Request No. 38 therefore falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  Amazon objects to Request No. 38 in its entirety and 

does not intend to produce documents in response to Request No. 38. 

REQUEST NO. 39: 

All Analysis concerning any minimum level required, in order to sustain or maintain any 
of Your Eligible Digital Music Services, of financial returns, profitability or other performance 
indicator. 

RESPONSE TO REQUEST NO. 39: 

Amazon objects to Request No. 39 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence on “any minimum level required . . . of financial returns, profitability 

or other performance indicator.”  Request No. 39 therefore falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 39 in its entirety and does not intend to produce documents in response to Request No. 39. 

REQUEST NO. 40: 

Documents sufficient to identify, for all of Your consumer offerings, tiers or plans in 
which an Eligible Digital Music Service is bundled with any good or service that is not an 
Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 
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for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 
Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 
monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 
the standalone price for each bundle component that is not an Eligible Digital Music Service, or 
if no standalone price exists, the most closely comparable product(s) or service(s) for such 
bundle component and respective standalone prices; and (g) the monthly revenues accrued in 
Your internal accounting or financial reporting for the Eligible Digital Music Service in the 
bundle. 

RESPONSE TO REQUEST NO. 40: 

Amazon objects to Request No. 40 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence related to the bundling of any “Eligible Digital Music Service” with 

any other “good or service.”  Request No. 40 therefore falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 40 in its entirety and does not intend to produce documents in response to Request No. 40. 

REQUEST NO. 41: 

All Analysis concerning promotional or financial impacts of any of Your Services 
(including bundles of products or services that include any of Your Services) on: (a) Your other 
business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 
Your company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO REQUEST NO. 41: 

Amazon objects to Request No. 41 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Request – and each of its first forty-three requests – on 
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Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these apparently pre-written 

Requests to the specific new evidence Amazon (or any Service) provided confirms that they 

relate to a filing that proffers new evidence, if at all, only through happenstance.  Amazon did 

not proffer new evidence regarding the “promotional or financial impacts” of any Amazon 

service on “other business lines and other sources of revenue,” Amazon’s “value or market 

valuation,” or Amazon’s “growth, revenues, profits, company value, brand, or ecosystem.”  

Request No. 41 therefore falls outside the scope of the limited discovery authorized by the 

Judges in these remand proceedings.  Amazon objects to Request No. 41 in its entirety and does 

not intend to produce documents in response to Request No. 41. 

REQUEST NO. 42: 

All Documents relied upon by Your witnesses in connection with any testimony offered 
in this proceeding on remand, including copies of all materials relied upon by Your expert 
witnesses in connection with their testimony offered on remand. 

RESPONSE TO REQUEST NO. 42: 

Amazon has already produced all documents responsive to Request No. 42, either as an 

exhibit to Mr. Mirchandani’s Supplemental Testimony or as part of its April 1, 2021 production. 

REQUEST NO. 43: 

For any expert whose testimony You offer in this proceeding on remand, Documents 
sufficient to show all instances in which one of said expert’s opinions was fully or partially 
excluded or criticized by any court or regulatory body. 

RESPONSE TO REQUEST NO. 43: 

Amazon has no documents to produce in response to Request No. 43, as Amazon did not 

offer any expert testimony in these remand proceedings.   
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REQUEST NO. 44: 

All Documents concerning the negotiation and performance of the Record Company 
Agreements referenced in the Supplemental Testimony of Rishi Mirchandani (“Mirchandani 
Testimony”), ¶¶ 14-25. 

RESPONSE TO REQUEST NO. 44: 

Amazon objects to Request No. 44 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  Amazon did not proffer new evidence regarding negotiation of  

 in his Supplemental Testimony, and instead testified as to  

 and   

  Further, Amazon did not proffer new evidence 

regarding performance  as a general matter.  Amazon proffered new evidence 

about Amazon’s annual payments to the Majors in 2018 and 2020 for streaming services in the 

United States.  Id. ¶ 25.  A request for any other information on the negotiation and performance 

of the  therefore falls outside the scope of the limited discovery authorized by the 

Judges in these remand proceedings.  To the extent Request No. 44 seeks documents relevant to 

Mr. Mirchandani’s Supplemental Testimony, the request is duplicative of Request Nos. 13, 14, 

and 16, to which Amazon has agreed in part to search for, and produce, responsive documents 

that are not subject to any privilege, exemption, or immunity.  Amazon’s production in response 

to Request No. 44 will consist of the documents produced in response to those other Requests. 

REQUEST NO. 45: 

All Documents concerning the “presentations to the Majors ” 
discussed in the Mirchandani Testimony, ¶ 19. 
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RESPONSE TO REQUEST NO. 45: 

Amazon objects to Request No. 45 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  Amazon did not proffer new evidence regarding any matters beyond the actual 

presentations that Amazon gave to the Majors “ .”  Mirchandani 

Supplemental Testimony ¶ 19.  A request for “[a]ll” documents beyond those actual 

presentations therefore falls outside the scope of the limited discovery authorized by the Judges 

in these remand proceedings.   

Notwithstanding the preceding objection, Amazon agrees to produce the actual 

presentations identified in Paragraph 19 of Mr. Mirchandani’s Supplemental Testimony, to the 

extent the information contained within is not subject to any privilege, exemption, or immunity. 

REQUEST NO. 46: 

All Documents concerning  
 

. 

RESPONSE TO REQUEST NO. 46: 

Amazon objects to Request No. 46 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  Amazon did not proffer new evidence regarding  as a general matter.  

Amazon proffered new evidence about the  

 

  

  A request for information on  

beyond the context of Amazon’s  negotiations with the Majors falls outside the scope 

of the limited discovery authorized by the Judges in these remand proceedings.  To the extent 

PUBLIC VERSION
RESTRICTED -- Subject to Protective Order in

Docket No. 16-CRB-0003-PR (2018-2022) (Phonorecords III)



38  

Request No. 46 seeks documents relevant to those negotiations, the request is duplicative of 

Request Nos. 13 and 14, to which Amazon has agreed to search for, and produce, responsive 

documents that are not subject to any privilege, exemption, or immunity.  Amazon’s production 

in response to Request No. 46 will consist of the documents produced in response to those other 

Requests. 

REQUEST NO. 47: 

All Documents concerning all of the  
 

. 

RESPONSE TO REQUEST NO. 47: 

Amazon objects to Request No. 47 as overly broad to the extent that it does not “relat[e] 

to a[ ] filing that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand 

at 2.  Amazon did not proffer new evidence regarding  

as a general matter.  Amazon proffered new evidence about 

 

.  A request for 

documents unrelated to  falls outside the scope of the limited discovery 

authorized by the Judges in these remand proceedings.  Amazon further objects to Request No. 

47 to the extent it seeks  Amazon  

 

 

  To the extent Request No. 47 seeks documents concerning the 

 – other than  

 – the request is duplicative of Request Nos. 13 and 14, to 

which Amazon has agreed to search for, and produce, responsive documents that are not subject 
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to any privilege, exemption, or immunity.  Amazon’s production in response to Request No. 47 

will consist of the documents produced in response to those other Requests. 

REQUEST NO. 48: 

All Documents concerning consumer willingness to pay for music, including the 
allegation in the Mirchandani Testimony (fn. 10) that, “the vast majority of American consumers 
have a low willingness to pay for music and Amazon’s strategy for Unlimited has been to target 
the small portion of all consumers who are music aficionados and more engaged music 
consumers.” 

RESPONSE TO REQUEST NO. 48: 

Amazon objects to Request No. 48 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Request No. 48 seeks discovery related to Mr. Mirchandani’s “prior testimony.”  Mirchandani 

Supplemental Testimony ¶ 19 n.10.  Amazon did not proffer new evidence regarding “consumer 

willingness to pay for music.”  Request No. 48 therefore falls outside the scope of the limited 

discovery authorized by the Judges in these remand proceedings.  Amazon objects to Request 

No. 48 in its entirety and does not intend to produce documents in response to Request No. 48. 

REQUEST NO. 49: 

All Documents concerning  
. 

RESPONSE TO REQUEST NO. 49: 

Amazon objects to Request No. 49 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding  as a general matter.  Instead, Amazon 

proffered new evidence noting  
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.  A request for 

documents unrelated to the  

 falls outside the scope of the limited discovery authorized by the 

Judges in these remand proceedings.  Amazon further objects to Request No. 49 to the extent it 

seeks  

 

  To the extent Request No. 49 seeks 

documents concerning  

 – other than  – the request is 

duplicative of Request Nos. 13 and 14, to which Amazon has agreed to search for, and produce, 

responsive documents that are not subject to any privilege, exemption, or immunity.  Amazon’s 

production in response to Request No. 49 will consist of the documents produced in response to 

those other Requests. 

REQUEST NO. 50: 

Documents sufficient to show how You determined Your revenues for the purpose of 
calculating Mechanical Royalties due for the Amazon Prime Music offering, including whether 
you used a standalone price, a price for comparables, or some other methodology, and including 
identification of any comparables used. 

RESPONSE TO REQUEST NO. 50: 

Amazon objects to Request No. 50 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding Amazon’s determination of revenues for 

purposes of calculating mechanical royalties for Prime Music.  Request No. 50 therefore falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  
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Amazon objects to Request No. 50 in its entirety and does not intend to produce documents in 

response to Request No. 50. 

REQUEST NO. 51: 

Documents concerning any actual or potential plans or strategies to cross-market any of 
Your Eligible Digital Music Services with other goods, services or products offered by You 
(including Amazon Prime or any Music Player). 

RESPONSE TO REQUEST NO. 51: 

Amazon objects to Request No. 51 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding “any actual or potential plans or strategies to 

cross-market” any goods, services, or products.  Request No. 51 therefore falls outside the scope 

of the limited discovery authorized by the Judges in these remand proceedings.  Amazon objects 

to Request No. 51 in its entirety and does not intend to produce documents in response to 

Request No. 51. 

REQUEST NO. 52: 

All Analysis of any actual or potential benefits from cross-marketing any of Your 
Eligible Digital Music Services with other goods, services or products offered by You (including 
Amazon Prime or any Music Player). 

RESPONSE TO REQUEST NO. 52: 

Amazon objects to Request No. 52 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding “any actual or potential benefits from cross-

marketing” any goods, services, or products.  Request No. 52 therefore falls outside the scope of 

the limited discovery authorized by the Judges in these remand proceedings.  Amazon objects to 

Request No. 52 in its entirety and does not intend to produce documents in response to Request 

No. 52. 
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REQUEST NO. 53: 

All Documents concerning the value of Amazon Prime membership to Your company, 
including Analysis of (i) purchasing behavior of Prime members relative to non-Prime members, 
(ii) profits due to Prime members relative to non-Prime members, and (iii) the effect of Your 
Services on Prime membership activity. 

RESPONSE TO REQUEST NO. 53: 

Amazon objects to Request No. 53 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding the “value of Amazon Prime membership” to 

Amazon.  Request No. 53 therefore falls outside the scope of the limited discovery authorized by 

the Judges in these remand proceedings.  Amazon objects to Request No. 53 in its entirety and 

does not intend to produce documents in response to Request No. 53. 

REQUEST NO. 54: 

All Documents concerning the value of Amazon Prime Music to Your company growth, 
revenues, profits, company value, brand, or ecosystem, including Analysis of (i) purchasing 
behavior of Prime Music users and (ii) revenues and profits due to Amazon Prime Music. 

RESPONSE TO REQUEST NO. 54: 

Amazon objects to Request No. 54 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding the “value” of Prime Music to Amazon’s 

“growth, revenues, profits, company value, brand, or ecosystem.”  Request No. 54 therefore falls 

outside the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 54 in its entirety and does not intend to produce documents in 

response to Request No. 54. 

REQUEST NO. 55: 

All Documents concerning the value of Amazon Music Unlimited to Your company 
growth, revenues, profits, company value, brand, or ecosystem, including Analysis of (i) 
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purchasing behavior of Amazon Music Unlimited subscribers and (ii) revenues and profits due to 
Amazon Music Unlimited. 

RESPONSE TO REQUEST NO. 55: 

Amazon objects to Request No. 55 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  

Amazon did not proffer new evidence regarding the “value” of Unlimited to Amazon’s “growth, 

revenues, profits, company value, brand, or ecosystem.”  Request No. 55 therefore falls outside 

the scope of the limited discovery authorized by the Judges in these remand proceedings.  

Amazon objects to Request No. 55 in its entirety and does not intend to produce documents in 

response to Request No. 55. 

 
Dated: April 13, 2021 Respectfully submitted, 

 
 /s/ Scott H. Angstreich    

Scott H. Angstreich 
Leslie V. Pope 
Julius P. Taranto 
KELLOGG, HANSEN, TODD,  
   FIGEL & FREDERICK, P.L.L.C. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Tel.:  (202) 326-7900 
Fax:  (202) 326-7999 
sangstreich@kellogghansen.com 
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jtaranto@kellogghansen.com 
 
Counsel for Amazon.com Services LLC 
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GOOGLE LLC’S RESPONSES TO COPYRIGHT OWNER’S FIRST SET OF 

REQUESTS FOR PRODUCTION OF DOCUMENTS ON REMAND 
 

Pursuant to 17 U.S.C. § 803(b)(6)(C)(v), 37 C.F.R. § 351.5(b)(1), Google LLC (“Google”), 

by its undersigned attorneys, hereby responds and objects to the First Set of Requests for 

Production of Documents served by Copyright Owner’s.  These Responses are continuing in nature 

and Google reserves the right to supplement these responses. 

Google responds to the Requests subject to the accompanying General and Specific 

Objections and Responses. Google also submits these objections and responses subject to, without 

intending to waive, and expressly preserving: (a) any objections as to the competence, relevance, 

materiality, privilege, and/or admissibility into evidence of any document produced in response to 

the Requests; (b) the right to object to other discovery procedures involving or relating to the 

subject matter of the Requests or response or documents produced in response to the Requests; 

and (c) the right to revise, correct, supplement or clarify the response or any of the objections 

herein at any time. The inadvertent production of any privileged document shall not be deemed to 

be a waiver of any applicable privilege with respect to such document or any other document, or 

the subject matter thereof. Google reserves the right to recall any document inadvertently produced 

that is protected by any such privilege or immunity. Neither an objection to a Request nor 
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agreement to produce responsive documents pursuant to a Request indicates that any documents 

responsive to the Request in fact exist. 

GENERAL OBJECTIONS 

The following General Objections apply to each Request whether or not specifically 

referred to and/or incorporated in the response to each Request. The assertion of the same, similar 

or additional objections or partial responses to the Requests does not waive any of Google’s 

General Objections. 

1. Google objects to the Requests to the extent they purport to impose requirements 

or obligations that are inconsistent with or beyond those contemplated by 17 U.S.C. § 

803(b)(6)(C)(v) and 37 C.F.R. § 351.5(b), including all broad and nonspecific Requests calling for 

“all” documents or analysis. Unless otherwise noted in specific objections, Google will not seek 

to produce “all” documents in response to any Request, including by searching email files, but will 

instead conduct a reasonable, targeted search for memorandum, presentations, formal studies, and 

data compilations most responsive to each Request. 

2. Google objects to the Requests to the extent they purport to impose requirements 

or obligations that are inconsistent with or beyond those contemplated by 17 U.S.C. § 

803(b)(6)(C)(v) and 37 C.F.R. § 351.5(b) to the extent they seek information or documents not 

directly related to Google’s written direct remand statement and testimony or otherwise impose a 

burden disproportionate to the needs of the case. 

3. Google objects to the Requests to the extent they purport to impose requirements 

or obligations that are inconsistent or beyond those contemplated by the Judges’ December 23, 

2020 Scheduling Order, including Requests that call for production of documents or data not 

“relating to any filing that proffers new evidence.” 
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4. Google objects to the Requests and the Definitions and Instructions contained 

therein to the extent that Copyright Owners seek to impose on Google any obligation different 

from and broader than that provided for, required by or permitted by the Copyright Act and 

applicable regulations and/or any rules governing the proper scope, timing, format and extent of 

discovery in this proceeding, including instruction 3 and instructions 5 through 8, which purport 

to require production of documents in a specific format and with specified accompanying 

metadata.    

5. Google objects to the Requests to the extent they call for information the discovery 

of which is cumulative, duplicative, or may be obtained by Copyright Owners from some other 

source that is more convenient, less burdensome, or less expensive. 

6. Google objects to the Requests to the extent they seek information that is publicly 

available or otherwise accessible to, or in the possession of, Copyright Owners or their 

representatives, attorneys, or agents.  Google will not search for publicly available documents.  

7. Google objects to the Requests to the extent they seek information that is protected 

from disclosure by a protective order in another litigation or proceeding.  

8. Google objects to the Requests to the extent they seek information that: (1) was 

prepared for, or in anticipation of, litigation; (2) constitutes attorney work product; (3) contains 

confidential attorney-client communications; (4) are subject to the common interest privilege; or 

(5) are otherwise protected or subject to exemption from disclosure by any statute, rule, regulation, 

common law or other principle, or any other basis recognized under applicable law. 

9. Google objects to any Request, definition or instruction to the extent that it purports 

to require Google to summarize or assemble voluminous and detailed factual information. 
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10. Google objects to the definitions of “You” and “Your” as overbroad to the extent 

these definitions purport to include corporate affiliates, parents, subsidiaries, business units, or 

divisions that have no relation to the streaming distribution of music eligible to be licensed under 

Section 115.  Google also objects to the extent these definitions cause Copyright Owners’ Requests 

to call for information or data pertaining to products, services, or features not at issue in this 

proceeding. 

11.  Google objects to the definitions of “Business” and “Service” as overbroad to the 

extent these definitions purport to include corporate affiliates, parents, subsidiaries, business units, 

or divisions that have no relation to the streaming distribution of music eligible to be licensed 

under Section 115.  Google also objects to the extent these definitions cause Copyright Owners’ 

Requests to call for information or data pertaining to products, services, or features not at issue in 

this proceeding.  Where possible, Google will limit its responses to documents or data pertaining 

to the Google Play Music and YouTube Music streaming services relevant to this matter. 

SPECIFIC OBJECTIONS AND RESPONSES 

Request For Production No. 1: 

For each year, Your profit and loss statements and all certified financial statements for 

Your business lines, including Your business lines containing Your Services. 

Response To Request For Production No. 1: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 
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this proceeding, including because it requests financial information concerning areas of Google’s 

business that have nothing to do with music or the Section 115 licensed services at issue in this 

case.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 2: 

 Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service.  

Response To Request For Production No. 2: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests financial information concerning areas of Google’s 

business that have nothing to do with music or the Section 115 licensed services at issue in this 

case.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 3: 

For each of Your Eligible Digital Music Services, documents sufficient to show Your 

total monthly costs broken down at every level of specificity at which they are created or 
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maintained, including: 

(a) royalties (separately itemizing non-cash consideration paid, including advertising 

credits) for: 

(i) licenses for the use of sound recordings; 

(ii) Mechanical Licenses; 

(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 

(c) non-content costs, broken down at every level of specificity at which they are 

created or maintained, including: 

(i) marketing and advertising costs related to Eligible Digital Music Services; 

(ii) costs incurred in developing digital rights management or anti-fraud 

efforts; 

(iii) costs of developing technology other than digital rights management; 

(iv) server and bandwidth costs; 

(v) labor costs; 

(vi) costs of promotional activities (including events, parties, concerts and 

other promotions), further broken down by activity; 

(vii) real estate and premises overhead costs; 

(viii) any other costs incurred in operating the Eligible Digital Music Service. 

Response To Request For Production No. 3: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 
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evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding.  Google objects to this Request as compound and containing numerous subparts.  

Google further objects to this Request to the extent it requests data in a form or format not kept 

by Google in the ordinary course of business.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 4: 

 Documents sufficient to show how You allocate any overhead costs that are shared 

between Your Eligible Digital Music Services and any other services, departments or business 

units. 

Response To Request For Production No. 4: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding.  Google further objects to this Request to the extent it requests data in a form or 

format not kept by Google in the ordinary course of business.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   
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Request For Production No. 5: 

 Documents sufficient to show each month’s step-by-step royalty pool calculations (as 

required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

Response To Request For Production No. 5: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding.  Google further objects to this Request to the extent it requests data in a form or 

format not kept by Google in the ordinary course of business.  Google further objects to this 

Request to the extent it seeks data from a time period that is not relevant in that it seeks 

documents that precede the increase in mechanical rates following the Judges’ Final 

Determination and post-date the D.C. Circuit vacating such rates.      

 Subject to and without waiving the forgoing objections, Google will produce documents 

sufficient to show, on aggregate, which prong of the mechanical royalty structure it paid under 

from 2018 to 2020, to the extent such data exists and can be located after a reasonably diligent 

search.   

Request For Production No. 6: 

 Documents sufficient to show all of Your royalty pool calculations reported to Record 

Companies for Your Eligible Digital Music Services, including counts for subscribers, revenues 

PUBLIC VERSION



 

9 
 

and plays, broken out at each level of specificity at which they were reported to any Record 

Company. 

Response To Request For Production No. 6: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects to 

this Request to the extent it requests data in a form or format not kept by Google in the ordinary 

course of business.  Google further objects that this Request is broad, nonspecific and not 

proportional to the needs of the case, including because it purports to require Google to produce 

documents concerning Google services, including YouTube, that contain a significant amount of 

content not licensed pursuant to Section 115.      

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.        

Request For Production No. 7: 

 Documents sufficient to show the monthly Mechanical Royalties that would have been 

due during the Relevant Time Period for each of Your Eligible Digital Music Service offerings 

under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and terms as 

adopted in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 

2019). 

Response To Request For Production No. 7: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 
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Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects to 

this Request to the extent it requests data in a form or format not kept by Google in the ordinary 

course of business.  Google objects to the extent the Request seeks documents protected by the 

attorney-client privilege, work product doctrine or any other applicable privilege.  Google further 

objects that this Request is broad, nonspecific and not proportional to the needs of the case, 

including because the Request is duplicative of other Requests served by Copyright Owners, 

including Request Nos. 5 and 6.  

 Based on the foregoing objections, Google directs Copyright Owners to its responses to 

Request Nos 5 and 6.  Google does not intend to produce additional documents in response to 

this request.   

Request For Production No. 8: 

 Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at 

every level of specificity at which they exist, including each type of consideration that You 

include (including cash, ownership equity, monetary advances, barter or any other monetary 

and/or nonmonetary consideration), and the respective amounts included for each royalty 

reporting period. 

Response To Request For Production No. 8: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 
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that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding; the definition of TCC, which sets out the scope of consideration that qualifies as 

part of TCC, is not at issue here.  Google further objects to this Request to the extent it requests 

data in a form or format not kept by Google in the ordinary course of business.  Google objects 

to the extent this Request is duplicative of other Requests, including Request Nos. 5, 9 and 10.       

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 9: 

 Documents sufficient to show all of the consideration that You have recorded for rights to 

license sound recordings, broken down at every level of specificity at which they exist, including 

each type of consideration that You include (including cash, ownership equity, monetary 

advances, barter or any other monetary and/or nonmonetary consideration), and the respective 

amounts expensed for each royalty reporting period. 

Response To Request For Production No. 9: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding; the definition of TCC, which sets out the scope of consideration that qualifies as 

part of TCC, is not at issue here.  Google further objects to this Request to the extent it requests 

data in a form or format not kept by Google in the ordinary course of business.  Google objects 

to the extent this Request is duplicative of other Requests, including Request Nos. 5, 8, and 10.       
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 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 10: 

 All Analysis concerning Your actual or projected costs of licensing sound recordings or 

musical works for any of Your Services. 

Response To Request For Production No. 10: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific and not proportional to the needs of the case to the extent 

it purports to require Google to produce documents concerning Google services, including 

YouTube, that contain a significant amount of content not licensed pursuant to Section 115; 

accordingly, Google will treat this Request as calling for documents or information pertaining to 

content licensed pursuant to Section 115, to the extent data is kept at that level of granularity.  

Google also objects that this Request is broad, nonspecific and not proportional to the needs of 

the remand proceeding in that it requests “All Analysis” of multiple broad topics rather than 

being narrowly tailored to relevant information.  Google further objects to the extent the Request 

calls for the production of materials protected by the attorney-client privilege, work product 

doctrine, or any other applicable privilege.         

 Subject to and without waiving the forgoing objections, Google will produce documents, 

to the extent any exist and can be located after a reasonably diligent search, that are sufficient to 

show, on the aggregate and on an annual basis, its actual cost and any existing projections of 
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licensing sound recordings and mechanical royalties related to Google’s distribution of content 

eligible for a Section 115 license.   

Request For Production No. 11: 

 All Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services. 

Response To Request For Production No. 11: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests “All Analysis” and because it requests information 

concerning areas of Google’s business that have nothing to do with music or the Section 115 

licensed services at issue in this case.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 12: 

 All Agreements covering any portion of the Relevant Time Period concerning the 

licensing of sound recordings or musical compositions for use on Your Services, including those 

for reproduction, distribution or public performance rights.  If an Agreement was already 
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produced in this proceeding, You may refer to the production number in lieu of re-producing 

such Agreement. 

Response To Request For Production No. 12: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests information concerning areas of Google’s business 

that have nothing to do with Section 115 and because it requests “All Agreements” rather than 

seeking a representative sample.  Google further objects to the extent the Request calls for 

production of documents already in the possession of Copyright Owners or available to 

Copyright Owners, including production of licenses entered with NMPA members.  Google 

objects that this Request calls for the production of documents it has already produced in the 

prior Phonorecords III proceeding or this remand proceeding, including agreements with major 

record labels and agreement entered prior to the Relevant Time Period that remain in effect 

during the Relevant Time Period.   Google also objects to the extent this Request calls for 

production of information that is duplicative of other Requests, including Request Nos. 17 and 

48.  

Subject to and without waiving the foregoing objections, Google will produce its      

licenses with record labels that pertain to its Section 115 services, but only to the extent such 

Agreements vary the headline royalty rates for Section 115 offerings from the rate contained in 

Google’s already produced form agreements,      were entered into during the Relevant Timer 
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Period, were not already produced to Copyright Owners, and can be found after a reasonably 

diligent search.  Google also directs Copyright Owners to its responses to overlapping Requests, 

including Request Nos. 17 and 48.     

Request For Production No. 13: 

 For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or value 

provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the Agreement, 

including regular royalty payments and any advances, minimum guarantees, 

advertising credits or equity grants;  

(g)  Any Agreement referred to, modified or extended by such Agreement, regardless 

of the date. 

Response To Request For Production No. 13: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests information concerning areas of Google’s business 
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and licensing practices that have nothing to do with the Section 115 licensed content at issue in 

this case.  Google further objects that the Request is broad, nonspecific, overly burdensome and 

not proportional to the needs of this proceeding to the extent it requests documents already 

produced (either in the original proceeding or in this remand proceeding), documents from a time 

period before 2016, and/or documents available to Copyright Owners (including licenses related 

to musical works).  Google also objects that the Request is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding in that it purports to require 

production of documents, including “all Analysis,” related to all of Google’s sound recording 

and musical works agreements rather than identifying a relevant subset of agreements.  Google 

further objects that this Request is duplicative of other Requests propounded by Copyright 

Owners, including Request No. 10, and Google directs Copyright Owners to its response to that 

Request.   

   Subject to and without waiving the forgoing objections, Google will produce           

schedules amendments, and referenced documents created from January 2016 to April 2021 that 

relate to sound recording agreements referenced in the Written Direct Remand Testimony of 

Waleed Diab or any other sound recording agreements that Google agrees to produce in response 

to other Requests contained herein, to the extent such documents relate to changes in the royalty 

rates charged to Google for Section 115 eligible content        

Request For Production No. 14: 

 For each Agreement for the licensing of sound recordings responsive to Request No. 12 

above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of the 

Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 
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and (iii) all Documents reflecting any call, meeting, or other oral discussion concerning the 

material rates and terms of the Agreement. 

Response To Request For Production No. 14: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests irrelevant drafts of agreements, “all” analysis and 

correspondence related to a very large number of licenses, documents not related to the 

mechanical rate changes at issue in this remand proceeding, and documents and communications 

related to aspects of Google’s licensing that have nothing to do with Section 115 eligible music 

services.   

Subject to and without waiving the forgoing objections, Google will produce 

communications with sound recording rights owners that mention the increase in mechanical 

royalties caused by the Judges’ Final Determination in Phonorecords III, to the extent any such 

records exist and can be located after a reasonably diligent search.        

Request For Production No. 15: 

 All Documents that You exchanged with any Record Company in connection with any 

negotiations towards proposed royalty rate changes. 

Response To Request For Production No. 15: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 
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Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it “All Documents” related to rate negotiations with record 

companies and purports to require the production of documents not related to the provision of 

content eligible for the Section 115 license at issue here.   

Subject to and without waiving the forgoing objections, Google will produce 

communications with sound recording rights owners that mention the increase in mechanical 

royalties caused by the Judges’ Final Determination in Phonorecords III, to the extent any such 

records exist and can be located after a reasonably diligent search.   

Request For Production No. 16: 

 All correspondence between You and any Record Company concerning Mechanical 

Royalties, including concerning the effect of Mechanical Royalties or Mechanical Royalty rates 

on sound recording royalties, payments, or other consideration paid to any Record Company or 

to Record Companies generally. 

Response To Request For Production No. 16: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it purports to require Google to conduct a search of 

communications with numerous record labels rather than limiting the request to a reasonable 
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subset of sound recording rights owners.  

Subject to and without waiving the forgoing objections, Google will produce 

communications with sound recording rights owners that mention the increase in mechanical 

royalties caused by the Judges’ Final Determination in Phonorecords III, to the extent any such 

records exist and can be located after a reasonably diligent search.   

Request For Production No. 17: 

 Copies of all template or form Agreements that You have created or used in connection 

with licensing sound recordings or musical compositions for Services. 

Response To Request For Production No. 17: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests documents related to Google’s licensing practices 

for content not eligible for the Section 115 license at issue here.  Google further objects that this 

Request calls for the production of documents that were already produced in this remand 

proceeding or in the prior Phonorecords III proceeding, including its form sound recording rights 

agreement               .  

Subject to and without waiving the forgoing objections, Google will produce a copy of 

the form agreement it currently uses to license musical compositions to the extent such document 

exists, can be located after a reasonable search, and relates to Section 115 eligible content.     
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Request For Production No. 18: 

 Documents sufficient to show all unrecouped advances or minimum guarantees paid by 

You for licenses to use sound recordings or musical works in any Eligible Digital Music Service, 

including the licensor, the respective unrecouped amount and the respective period covered. 

Response To Request For Production No. 18: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including to the extent it calls for data in a form or format not kept by Google in 

the ordinary course of business.  Google further objects that this Request is duplicative of other 

Requests propounded by Copyright Owners, including Request No. 10.   

 Based on the foregoing objections, Google directs Copyright Owners to its response to 

Request No. 10, and Google does not intend to produce additional documents in response to this 

Request.   

Request For Production No. 19: 

 All documents concerning all instances where a “most favored nation” term, advance 

payment term, minimum guaranteed payment term or similar term contained in an Agreement 

between You and a Record Company resulted in payments to the Record Company that were 
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higher than would otherwise have been payable under the royalty rates in Your Agreement with 

the Record Company. 

Response To Request For Production No. 19: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it seeks “All documents” regarding certain payments to 

record companies; Google will not search for this overly broad and burdensome category of 

documents.  Google further objects that this Request is duplicative of other Requests propounded 

by Copyright Owners, including Request No. 10.   

 Based on the foregoing objections, Google directs Copyright Owners to its response to 

Request No. 10.  Google does not intend to produce additional documents in response to this 

Request.   

Request For Production No. 20: 

 All Analysis concerning the market power or bargaining power of any Record Company 

in connection with Your Services or any aspect of the digital music market. 

Response To Request For Production No. 20: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 
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that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including to the extent it requests information concerning market power in 

negotiations for rights not related to operation of a Section 115 compliant service.  Google also 

objects to the extent the Request calls for the production of information protected by the 

attorney-client privilege, work product doctrine, or any other applicable privilege.  Google 

further objects to the extent the requested documents are prohibited from production by a 

protective order in any other lawsuit or proceeding. 

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents concerning market power that relate to Google’s negotiations for 

Section 115 eligible services, to the extent any such documents exist and can be located after a 

reasonably diligent search.   

Request For Production No. 21: 

 All Analysis concerning Your market power or bargaining power in connection with 

Your Services or any aspect of the digital music market. 

Response To Request For Production No. 21: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including to the extent it requests information concerning market power in 

negotiations for rights not related to operation of a Section 115 compliant service.  Google also 

objects to the extent the Request calls for the production of information protected by the 
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attorney-client privilege, work product doctrine, or any other applicable privilege.  Google 

further objects to the extent the requested documents are prohibited from production by a 

protective order in any other lawsuit or proceeding. 

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents concerning market power that relate to Google’s negotiations for 

Section 115 eligible services, to the extent any such documents exist and can be located after a 

reasonably diligent search.   

Request For Production No. 22: 

 All Analysis concerning the market power or bargaining power of any Digital Service 

Provider in connection with any aspect of the digital music market. 

Response To Request For Production No. 22: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including to the extent it requests information concerning market power in 

negotiations for rights not related to operation of a Section 115 compliant service.  Google also 

objects to the extent the Request calls for the production of information protected by the 

attorney-client privilege, work product doctrine, or any other applicable privilege.  Google 

further objects that this Request calls for production of information more appropriately obtained 

from other “Digital Service Providers.”  Google objects to the extent the requested documents 

are prohibited from production by a protective order in any other lawsuit or proceeding. 
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Based on the foregoing objections, Google does not intend to produce additional 

documents in response to this request.                            

Request For Production No. 23: 

 All Analysis concerning the market power or bargaining power of any licensor of musical 

works in connection with Your Services or any aspect of the digital music market. 

Response To Request For Production No. 23: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests “All Documents” and because the market power of 

musical works owners is not relevant to the issues upon which discovery has been reopened.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 24: 

 All Analysis concerning whether acquisition of a license for some or all sound recordings 

from a particular Record Company is necessary for the viability or success of any of Your 

Services. 

Response To Request For Production No. 24: 

Google incorporates each of its General Objections as if set forth fully herein. Google 

further objects that this Request is broad, nonspecific, overly burdensome and not proportional to 

the needs of this proceeding, including to the extent it requests information not related to 
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operation of a Section 115 compliant service.  Google also objects to the extent the Request calls 

for the production of information protected by the attorney-client privilege, work product 

doctrine, or any other applicable privilege.  Google further objects to the extent the requested 

documents are prohibited from production by a protective order in any other lawsuit or 

proceeding. 

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents that relate to its ability to operate a Section 115 eligible service 

without sound recording licenses from all major licensors, to the extent any such documents exist 

and can be located after a reasonably diligent search.   

Request For Production No. 25: 

 All Analysis concerning the actual or potential launching of a competitive Service by one 

or more Record Companies, including the impact of such a Service on Your Business or the 

business of other Digital Service Providers. 

Response To Request For Production No. 25: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.   

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents, to the extent any such documents exist and can be located after a 

reasonably diligent search.   
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Request For Production No. 26: 

 All Analysis concerning the economic relationship between the Mechanical Royalty rate 

and royalty rates or consideration paid for licensing the rights to sound recordings. 

Response To Request For Production No. 26: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

further objects that this Request is broad, nonspecific, overly burdensome and not proportional to 

the needs of this proceeding, including because the Request calls for “All Analysis.”  Google 

also objects to the extent the Request calls for the production of information protected by the 

attorney-client privilege, work product doctrine, or any other applicable privilege.   

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents, to the extent any such documents exist and can be located after a 

reasonably diligent search.   

Request For Production No. 27: 

 All Analysis concerning impact of actual or potential changes in any sound recording or 

musical work royalty rates on Your Prices, costs, revenues, or profits, or on the viability of any 

of Your Services. 

Response To Request For Production No. 27: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests “All Analysis” regarding multiple different topics, 
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and because the Request is duplicative of topics upon which Copyright Owners already 

conducted discovery in the prior Phonorecords III proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 28: 

 All Documents concerning actual or potential damage or disruption to You or any Digital 

Service Provider due to the implementation of any type of Mechanical Royalty rate structure 

involving a Total Content Costs prong. 

Response To Request For Production No. 28: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding. Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it seeks information about “any type” of TCC structure rather 

than being tailored to the uncapped TCC structure at issue here.  Google also objects to the 

extent the Request calls for the production of information protected by the attorney-client 

privilege, work product doctrine, or any other applicable privilege.   

Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.                  
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Request For Production No. 29: 

 All Documents concerning the actual or expected impact that the TCC rate prong adopted 

in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019) 

has had or will have on company growth, revenues, profits, company value, brand, or ecosystem. 

Response To Request For Production No. 29: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it calls for “All Documents concerning” rather than being 

tailored to analysis of the specific issue at hand.  Google also objects to the extent the Request 

calls for the production of information protected by the attorney-client privilege, work product 

doctrine, or any other applicable privilege.   

Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.      

Request For Production No. 30: 

 All Documents concerning actual or potential damage or disruption to You or any Digital 

Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the final 

determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

Response To Request For Production No. 30: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 
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Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it calls for “All Documents concerning” rather than being 

tailored to analysis of the specific issue at hand.  Google also objects to the extent the Request 

calls for the production of information protected by the attorney-client privilege, work product 

doctrine, or any other applicable privilege.   

Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.                

Request For Production No. 31: 

 All Analysis concerning business strategies of You or any Digital Service Provider that 

lead to any diminution, displacement or deferral of revenues from Eligible Digital Music 

Services. 

Response To Request For Production No. 31: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding 

and duplicative of discovery Copyright Owners sought in the initial proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   
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Request For Production No. 32: 

 All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

Response To Request For Production No. 32: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 33: 

 All Analysis concerning the impact of royalty rates for sound recordings or musical 

works on Prices for Eligible Digital Music Services. 

Response To Request For Production No. 33: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding 

and duplicative of discovery Copyright Owners sought in the initial proceeding.  
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 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.        

Request For Production No. 34: 

 All Analysis concerning actual, potential or contemplated changes in Prices for any of 

Your Eligible Digital Music Services. 

Response To Request For Production No. 34: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding 

and duplicative of discovery Copyright Owners sought in the initial proceeding.  Google further 

objects that this Request is duplicative of other Requests propounded by Copyright Owners. 

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.       

Request For Production No. 35: 

 Documents sufficient to show all Prices You have charged for consumer subscriptions to 

Your Services since the inception of each such Service, and, for all such Prices, the time period 

during which such Prices were in effect. 

Response To Request For Production No. 35: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 
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Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding 

and duplicative of discovery Copyright Owners sought in the initial proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 36: 

 Documents sufficient to show for each Eligible Digital Music Service the monthly counts 

of (a) end users of student subscription plans, (b) end users of family subscription plans; (c) 

family subscription plans; and (d) end users who were not counted towards any subscription plan 

on the basis of claimed participation in a free trial offering. 

Response To Request For Production No. 36: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order, including because it seeks the production of documents not directly related to 

new evidence or testimony proffered by Google in this remand proceeding.  Google further 

objects that this Request is broad, nonspecific, overly burdensome and not proportional to the 

needs of this proceeding, including because it is outside the scope of discovery in this remand 

proceeding.  The Judges specifically re-opened discovery only on issues related to the rate 

structure – not with respect to the issues pertaining to family and student plans.  Google also 

objects to the extent the requested data is already available to Copyright Owners or their 

members as a result of Google’s reporting obligations.  
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 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 37: 

 All Analysis concerning the impact of discount subscription offerings on the Mechanical 

Royalty payments or effective rates, company growth, revenues, profits, company value, brand, 

or ecosystem of You or any Digital Service Provider. 

Response To Request For Production No. 37: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order, including because it seeks the production of documents not directly related to 

new evidence or testimony proffered by Google in this remand proceeding.  Google further 

objects that this Request is broad, nonspecific, overly burdensome and not proportional to the 

needs of this proceeding, including because it is outside the scope of discovery in this remand 

proceeding.  The Judges specifically re-opened discovery only on issues related to the rate 

structure – not with respect to the issues pertaining to family and student plans.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 38: 

 All Analysis concerning actual, potential or contemplated consumer pricing strategies or 

models for any Services provided by You or any Digital Service Provider. 

Response To Request For Production No. 38: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 
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Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding 

and duplicative of discovery Copyright Owners sought in the initial proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 39: 

 All Analysis concerning any minimum level required, in order to sustain or maintain any 

of Your Eligible Digital Music Services, of financial returns, profitability or other performance 

indicator. 

Response To Request For Production No. 39: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it requests “All Analysis” and because the Request is 

duplicative of topics upon which Copyright Owners already conducted discovery in the prior 

Phonorecords III proceeding.   

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   
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Request For Production No. 40: 

 Documents sufficient to identify, for all of Your consumer offerings, tiers or plans in 

which an Eligible Digital Music Service is bundled with any good or service that is not an 

Eligible Digital Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues 

for the bundle; (c) the monthly revenues reported to musical works licensors pursuant to the 

Section 115 compulsory license for the Eligible Digital Music Service in the bundle; (d) the 

monthly cost to You of each bundle component that is not an Eligible Digital Music Service, (e) 

the standalone price for each bundle component that is not an Eligible Digital Music Service, or 

if no standalone price exists, the most closely comparable product(s) or service(s) for such 

bundle component and respective standalone prices; and (g) the monthly revenues accrued in 

Your internal accounting or financial reporting for the Eligible Digital Music Service in the 

bundle. 

Response To Request For Production No. 40: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery in this remand proceeding. 

The Judges specifically re-opened discovery only on issues related to the rate structure – not with 

respect to the issues pertaining to bundling.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   
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Request For Production No. 41: 

 All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

Response To Request For Production No. 41: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because purports to require Google to search for and produce 

documents from other business units not related to its Section 115 eligible services and because 

it is duplicative of discovery Copyright Owners sought in the earlier proceeding.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 42: 

 All Documents relied upon by Your witnesses in connection with any testimony offered 

in this proceeding on remand, including copies of all materials relied upon by Your expert 

witnesses in connection with their testimony offered on remand. 

Response To Request For Production No. 42: 

 Google incorporates each of its General Objections as if set forth fully herein.  Subject to 

and without waiving the foregoing objections, Google responds that it has already produced the 
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requested documents.  To the extent additional responsive, non-privileged documents are 

discovered, they will be produced.     

Request For Production No. 43: 

 For any expert whose testimony You offer in this proceeding on remand, Documents 

sufficient to show all instances in which one of said expert’s opinions was fully or partially 

excluded or criticized by any court or regulatory body. 

Response To Request For Production No. 43: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it purports to require production of materials related to cases 

and issues not related to the present proceeding.  Google further objects to the Request as vague 

and overbroad to the extent it calls for documents concerning any time the expert was 

“criticized.”  Google also objects to the extent the Request calls for documents that are publicly 

available or equally available to Copyright Owners.  Google further objects to providing 

documents barred from production by a protective order in another lawsuit or proceeding.    

 Subject to and without waiving the foregoing objections, Google will produce documents 

sufficient to show instances where the testimony of Dr. Greg Leonard was fully excluded in 

cases involving music licensing, to the extent such documents exist, can be discovered after a 

reasonable search, and are not shielded from production by a protective order, publicly available, 

or equally available to Copyright Owners.      
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Request For Production No. 44: 

 All Documents concerning any actual or potential plans or strategies to cross-market any 

of Your Eligible Digital Music Services with other goods, services or products. 

Response To Request For Production No. 44: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it is outside the scope of discovery permitted in this remand 

proceeding and because it is duplicative of discovery Copyright Owners sought in the earlier 

proceeding.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 45: 

 All Analysis of any actual or potential benefits from cross-marketing any of Your 

Eligible Digital Music Services with other goods, services or products. 

Response To Request For Production No. 45: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 
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this proceeding, including because it is outside the scope of discovery permitted in this remand 

proceeding and because it is duplicative of discovery Copyright Owners sought in the earlier 

proceeding.     

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

Request For Production No. 46: 

 All Documents concerning a decision made by You or any Record Company to not 

negotiate or consummate an Agreement to license sound recordings for any of Your Eligible 

Digital Music Services. 

Response To Request For Production No. 46: 

Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it pertains to “any Record Company” rather than being 

limited to major record companies or some other relevant subset of record companies.  Google 

also objects to the extent the Request calls for data not in Google’s possession, custody or 

control.        

Subject to and without waiving the forgoing objections, Google will produce responsive, 

non-privileged documents related to any Record Company that Google approached concerning a 

license agreement but was ultimately not able to consummate a license Agreement with, to the 

extent that such negotiations  concerned Google’s distribution of Section 115 licensed content by 
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any of its streaming services in operation in the United States during the relevant period.     

Request For Production No. 47: 

 Documents sufficient to show all Record Companies that You have not entered into an 

Agreement with to license sound recordings for any of Your Eligible Digital Music Services. 

Response To Request For Production No. 47: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding, including because it pertains to “all Record Companies” rather than being 

limited to major record companies or some other relevant subset of record companies, and 

because the Request purports to require Google to know of every Record Company in existence.  

Google is already producing its licenses and/or lists of licensees in accordance with Request Nos. 

12 and 48, which should be sufficient to identify any missing Record Labels.  Additionally, 

Google objects to the extent this Request is duplicative of Request No. 46. 

 Based on the foregoing objections, Google will not produce additional documents in 

response to this Request.       

Request For Production No. 48: 

 Documents sufficient to show all Record Companies that executed Your form Sound 

Recording and Audiovisual Content License Agreement. 

Response To Request For Production No. 48: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 
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further objects that this Request is broad, nonspecific, overly burdensome and not proportional to 

the needs of this proceeding, including because Google has already produced it agreements with 

major labels and a sampling of independent labels and because the Request requires production 

of a potentially large data set.  Moreover, Google objects that the Request is duplicative of prior 

requests served by Copyright Owners, including because Google produced lists of licensors that 

signed prior versions of its form Sound Recording and Audiovisual Content License Agreement 

during the earlier Phonorecords III proceeding.    

 Subject to and without waiving the forgoing objections, Google will produce documents 

sufficient to show record companies that have signed the current version of Google’s form Sound 

Recording and Audiovisual Content License Agreement, to the extent any such information exist 

and can be located after a reasonably diligent search.   

Request For Production No. 49: 

 All Documents concerning any “sunk cost investments” that You have made under the 

assumption that the musical works statutory rate would not substantially change, as discussed in 

the Written Direct Remand Testimony of Gregory Leonard, ¶ 21, fn. 8. 

Response To Request For Production No. 49: 

 Google incorporates each of its General Objections as if set forth fully herein.  Google 

objects to this Request pursuant to 37 C.F.R. § 351.5 and the Judges’ December 23, 2020 

Scheduling Order because it seeks the production of documents not directly related to new 

evidence or testimony proffered by Google in this remand proceeding.  Google further objects 

that this Request is broad, nonspecific, overly burdensome and not proportional to the needs of 

this proceeding.  Dr. Leonard’s testimony regarding “sunk cost investments” was theoretical, and 

it pertained to investments a company would have made in building its service prior to a rate 

PUBLIC VERSION



 

42 
 

increase.  Here, Google already produced documents, testimony and information during the 

initial Phonorecords III proceeding concerning the costs of investing in and building its 

streaming business, and there is no justification for re-producing the same or similar information 

in this remand proceeding.        

 Based on the foregoing objections, Google does not intend to produce documents in 

response to this request.   

 

 

Dated: April 13, 2021 
   /s/ David P. Mattern  

David P. Mattern 
1700 Pennsylvania Avenue 
Suite 200 
Washington, DC 20009 
+1 202 626 2946 
dmattern@kslaw.com 
 
Counsel for Google LLC 
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Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

THE LIBRARY OF CONGRESS 
Washington, D.C. 

 
 

In the Matter of: 
 
DETERMINATION OF ROYALTY RATES AND 
TERMS FOR MAKING AND DISTRIBUTING 
PHONORECORDS (Phonorecords III) 
 

Docket No. 16–CRB–0003–PR 
(2018–2022) (Remand) 

 
PANDORA MEDIA, LLC’S RESPONSES AND OBJECTIONS TO  

COPYRIGHT OWNERS’ FIRST SET OF REQUESTS FOR  
PRODUCTION OF DOCUMENTS ON REMAND 

 
Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5, 

and the Copyright Royalty Judges’ (the “Judges”) Order Adopting Schedule for Proceedings on 

Remand, dated December 23, 2020 (the “Remand Scheduling Order”), Pandora Media, LLC 

(“Pandora”), by its undersigned attorneys, hereby responds and objects to the Copyright Owners’ 

First Set of Requests for Production of Documents on Remand to Pandora Media, LLC, dated 

April 6, 2021 (the “Requests”). Pandora responds to the Requests pursuant to and subject to the 

accompanying General Objections, Objections to Definitions and Instructions, and Specific 

Objections and Responses.  The General Objections and Objections to Definitions and 

Instructions are incorporated into each of the Specific Responses below as if they were fully 

repeated therein and therefore need not be specifically repeated in such responses. 

Pandora also submits these objections and responses subject to, without intending to 

waive, and expressly preserving: (a) any objections as to the competence, relevance, materiality, 

privilege, and/or admissibility into evidence of any document produced in response to the 

Requests; (b) the right to object to other discovery procedures involving or relating to the subject 

matter of the Requests or response or documents produced in response to the Requests; and (c) 
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the right to revise, correct, supplement or clarify the response or any of the objections herein at 

any time.  The inadvertent production of any privileged document shall not be deemed to be a 

waiver of any applicable privilege with respect to such document or any other document, or the 

subject matter thereof.  Neither objection to a request nor agreement to produce responsive 

documents pursuant to a request indicates that any documents responsive to the request in fact 

exist.   

GENERAL OBJECTIONS 

A. Pandora objects to the Requests as overbroad and unduly burdensome to the 

extent any Request would require Pandora to spend an unreasonable amount of time, effort and 

resources in order to respond, and to the extent that full compliance with any Request as broadly 

construed is not possible in the time allowed by the Remand Scheduling Order. 

B. Pandora objects to the Requests to the extent they call for the production of 

documents that do not relate to “any filing that proffers new evidence.”  See Remand Scheduling 

Order at 2.  Pandora will not search for or produce documents unless they are related to the new 

evidence submitted.  

C. Pandora object to the Requests to the extent that they misquote testimony, quote 

testimony out of context, or contain mischaracterizations, alterations, or incorrect assumptions 

concerning particular testimony referred to in any Request.  Nothing in these Responses is 

intended as, or shall in any way be deemed, a concession or agreement by Pandora that the 

Copyright Owners’ characterization of particular testimony or of the Services’ Joint Opening 

Brief is correct or accurate. 

D. Pandora objects to the Requests to the extent they include broad, nonspecific 

discovery requests that are forbidden by 37 C.F.R. § 351.5(b). 
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E. Pandora objects to the Requests to the extent they or the Definitions and 

Instructions contained therein cause any part of the Requests to be vague, ambiguous, and/or 

confusing. 

F. Pandora objects to the Requests and the Definitions and Instructions contained 

therein to the extent the Copyright Owners seek to impose on Pandora any obligation different 

from and broader than that provided for, required by, or permitted by the Copyright Act and any 

applicable regulations, rules, case law, or the Remand Scheduling Order. 

G. Pandora objects to the Requests to the extent that they would require Pandora to 

compile documents in a manner that they are not maintained in the ordinary course of business, 

or to create documents, tables, reviews, models, etc., that do not already exist. 

H. Pandora objects to the Requests as overbroad and unduly burdensome to the 

extent they seek “All Analysis” or other similar documents and would purport to require Pandora 

to run comprehensive searches of email files to identify such documents (e.g. PowerPoint 

presentations and other summary documents or analyses).  Where Pandora agrees herein to 

produce certain analyses or other similar documents, Pandora represents that it will conduct a 

reasonable search for those documents by contacting the respective witnesses in this proceeding 

and/or the Pandora employees most likely to have such documents in their possession, and that 

Pandora will produce any such responsive documents, as more fully described in the Specific 

Objections and Responses below, that can reasonably be gathered, reviewed, and produced in the 

time allowed under the governing Remand Scheduling Order.  Pandora will not conduct 

comprehensive keyword searches of email files to identify such documents.  

I. Pandora objects to the Requests to the extent they call for the production of 

documents the discovery of which is cumulative, duplicative, or may be obtained by the 
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Copyright Owners from some other source that is more convenient, less burdensome, or less 

expensive, including documents that are publicly available or otherwise accessible to, or in the 

possession of, the Copyright Owners or their representatives, attorneys, agents, or members. 

J. Pandora objects to the Requests insofar as they call for the production of 

documents, including drafts, that: (1) were prepared for, or in anticipation of, litigation; (2) 

constitute attorney work product; (3) contain confidential attorney-client communications; (4) 

are subject to common interest privilege; or (5) are otherwise privileged, protected or subject to 

exemption from disclosure by any statute, rule, regulation, common law, or other principle, or 

any other basis recognized under applicable law.  Pursuant to Section IV.E of the Protective 

Order dated July 26, 2016 (the “Protective Order”), Pandora reserves the right to recall any 

document(s) inadvertently produced that is/are protected by any such privilege or immunity. 

K. Pandora objects to the Requests to the extent that, for certain categories, they seek 

“all” documents concerning a particular subject, on the grounds that such requests are overbroad 

and unduly burdensome in the limited time frame provided for review and production of 

documents in this proceeding, and that such requests seek documents not directly related to new 

evidence proffered in this proceeding.  

L. Pandora reserves the right to supplement or amend these objections and responses 

as appropriate. 

OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

A. Pandora objects to Instruction No. 3 to the extent that it purports to require 

Pandora to segregate and produce documents separately for each request, which goes beyond the 

participants’ obligations in this proceeding and would be unduly burdensome and time- 

consuming. 
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B. Pandora objects to Instruction No. 5 to the extent it purports to require Pandora to 

produce duplicative drafts and copies of documents, on the grounds that such requests are 

overbroad and unduly burdensome given the limited time frame provided for review and 

production of documents under the Remand Scheduling Order, and because such requests seek 

documents not relevant to the issues in this proceeding. 

C. Pandora objects to Instruction No. 7 and the terms set forth in Appendix B, 

including the purported requirements regarding the creation of a privilege log and the 

specifications for the production of electronically-stored information, particularly insofar as such 

purported requirements are unduly burdensome given the limited time frame provided for review 

and production of documents under the Remand Scheduling Order. 

D. Pandora objects to the definition of “You” or “Your” to the extent it purports to 

require Pandora to gather information from parties as to which Pandora has no right or obligation 

to collect information.  Pandora also objects to this definition to the extent it seeks information 

that is not within Pandora’s possession, custody, or control, not relevant to the issues in this 

proceeding, or protected from discovery by the attorney-client privilege, work product doctrine, 

or any other applicable privilege, immunity, or protection.   

E. Pandora objects to the definition of “Music Players” as vague, ambiguous, and 

overbroad to the extent in encompasses Pandora’s non-interactive services, which are not subject 

to the Section 115 compulsory license.   

PANDORA’S SPECIFIC OBJECTIONS AND RESPONSES  

REQUEST NO. 1: 

For each year, Your profit and loss statements and all certified financial statements for 
Your business lines, including Your business lines containing Your Services. 
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RESPONSE TO REQUEST NO. 1: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Pandora further objects to this Request insofar as the phrase 

“[f]or each year” is vague and ambiguous, and because this Request seeks, at least in part, 

publicly available information. Pandora directs the Copyright Owners to Pandora’s publicly filed 

10-Ks for pre-acquisition periods and Sirius XM’s publicly filed 10-Ks for post-acquisition 

periods.  Pandora will not otherwise search for or produce documents in response to this 

Request. 

REQUEST NO. 2: 

Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, including 
with respect to Your Services, broken out at every level of specificity at which they are created 
or maintained, including by business unit, department, product or Service. 
 
RESPONSE TO REQUEST NO. 2: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome, including because it seeks the requested information on a 

monthly basis.  Pandora further objects to this Request to the extent that it seeks information 

relating to Pandora’s non-interactive services, which are not subject to the Section 115 
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compulsory license.  Pandora will not search for or produce documents in response to this 

Request.  

REQUEST NO. 3: 

For each of Your Eligible Digital Music Services, documents sufficient to show 
Your total monthly costs broken down at every level of specificity at which they are created or 
maintained, including: 
 
(a) royalties (separately itemizing non-cash consideration paid, including advertising credits) for: 

(i) licenses for the use of sound recordings; 
(ii) Mechanical Licenses; 
(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 
(c) non-content costs, broken down at every level of specificity at which they are created or 

maintained, including: 
(i) marketing and advertising costs related to Eligible Digital Music Services; 
(ii) costs incurred in developing digital rights management or anti-fraud efforts; 
(iii) costs of developing technology other than digital rights management; 
(iv) server and bandwidth costs; 
(v) labor costs; 
(vi) costs of promotional activities (including events, parties, concerts and other 

promotions), further broken down by activity; 
(vii) real estate and premises overhead costs; 
(viii) any other costs incurred in operating the Eligible Digital Music Service. 

 
RESPONSE TO REQUEST NO. 3: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence on the costs of its Eligible Digital Music Services.  Pandora also objects to this Request 

as overbroad and unduly burdensome, including because it contains twelve enumerated subparts 

and seeks the requested information on a monthly basis.  Pandora will not search for or produce 

documents in response to this Request. 
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REQUEST NO. 4: 

Documents sufficient to show how You allocate any overhead costs that are shared between 
Your Eligible Digital Music Services and any other services, departments or business units. 
 
RESPONSE TO REQUEST NO. 4: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Pandora further objects to this Request to the extent that it 

seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.   Pandora will not search for or produce documents in response 

to this Request. 

REQUEST NO. 5: 

Documents sufficient to show each month’s step-by-step royalty pool calculations (as required 
under 37 CFR Part 210) for each Eligible Digital Music Service offering. 
 
RESPONSE TO REQUEST NO. 5: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome, including because it seeks the requested information on a 

monthly basis.  Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 6: 

Documents sufficient to show all of Your royalty pool calculations reported to Record 
Companies for Your Eligible Digital Music Services, including counts for subscribers, revenues 
and plays, broken out at each level of specificity at which they were reported to any Record 
Company. 
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RESPONSE TO REQUEST NO. 6: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence on how its royalties to Record Companies are calculated, but solely as to whether the 

rate levels in Record Company agreements have dropped in response to the increased level of 

Section 115 royalties announced in the Final Determination here.  Pandora also objects to this 

Request as overbroad and unduly burdensome.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts paid annually to sound recording rights owners 

from the launch of its Pandora Plus and Premium services through the present, to the extent that 

such documents exist and can be located, reviewed, and produced with reasonable effort in the 

time allowed by the Remand Scheduling Order.  

REQUEST NO. 7: 

Documents sufficient to show the monthly Mechanical Royalties that would have been due 
during the Relevant Time Period for each of Your Eligible Digital Music Service offerings under 
(a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and terms as adopted 
in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

RESPONSE TO REQUEST NO. 7: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request to 

the extent it requires the creation of documents showing what “would have been due” under 
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hypothetical scenarios, rather than information kept in the ordinary course of business.  Pandora 

will not search for or produce documents in response to this Request. 

REQUEST NO. 8: 

Documents sufficient to show all of the consideration that You include in Your determinations of 
Total Content Costs for calculating Mechanical Royalties, broken down at every level of 
specificity at which they exist, including each type of consideration that You include (including 
cash, ownership equity, monetary advances, barter or any other monetary and/or nonmonetary 
consideration), and the respective amounts included for each royalty reporting period. 
 
RESPONSE TO REQUEST NO. 8: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence regarding its calculations of Total Content Costs or Mechanical Royalties based on 

Total Content Costs.  Pandora also objects to this Request as overbroad and unduly burdensome.  

Pandora further objects to this Request as duplicative of other Requests.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts paid annually to sound recording rights owners 

from the launch of its Pandora Plus and Premium services through the present, to the extent that 

such documents exist and can be located, reviewed, and produced with reasonable effort in the 

time allowed by the Remand Scheduling Order. 

REQUEST NO. 9: 

Documents sufficient to show all of the consideration that You have recorded for rights to 
license sound recordings, broken down at every level of specificity at which they exist, including 
each type of consideration that You include (including cash, ownership equity, monetary 
advances, barter or any other monetary and/or nonmonetary consideration), and the respective 
amounts expensed for each royalty reporting period. 
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RESPONSE TO REQUEST NO. 9: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence on how it records payments for sound recording rights or the composition of such 

payments.  Pandora also objects to this Request as overbroad and unduly burdensome.  Pandora 

further objects to this Request as duplicative of other Requests.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts paid annually to sound recording rights owners 

from the launch of its Pandora Plus and Premium services through the present, to the extent that 

such documents exist and can be located, reviewed, and produced with reasonable effort in the 

time allowed by the Remand Scheduling Order. 

REQUEST NO. 10: 

All Analysis concerning Your actual or projected costs of licensing sound recordings or musical 
works for any of Your Services. 
 
RESPONSE TO REQUEST NO. 10: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome, including because it seeks “projected costs” of licensing and 

“[a]ll analysis,” which are both irrelevant to the question of whether or not the so-called “see-

saw” effect actually occurred and caused record companies to agree to lower rates (the subject of 

the new evidence proffered by Pandora).  Pandora further objects to this Request to the extent 
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that it seeks information relating to Pandora’s non-interactive services, which are not subject to 

the Section 115 compulsory license.  Finally, Pandora objects to this Request as duplicative of 

other Requests. 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts actually paid annually to sound recording rights 

owners from the launch of its Pandora Plus and Premium services through the present, to the 

extent that such documents exist and can be located, reviewed, and produced with reasonable 

effort in the time allowed by the Remand Scheduling Order. 

REQUEST NO. 11: 

All Analysis concerning projected costs, revenues, profits, growth, value, competitiveness or 
financial condition of any of Your Services, including such Analysis concerning Your Business 
that discusses any of Your Services. 

RESPONSE TO REQUEST NO. 11: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome, including because it seeks “[a]ll Analysis” concerning 

“projected costs,” which is irrelevant to the question of whether or not the so-called “see-saw” 

effect actually occurred and caused record companies to agree to lower rates (the subject of the 

new evidence proffered by Pandora).  Pandora further objects to this Request to the extent that it 

seeks information relating to Pandora’s non-interactive services, which are not subject to the 
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Section 115 compulsory license.  Pandora will not search for or produce documents in response 

to this Request. 

REQUEST NO. 12: 

All Agreements covering any portion of the Relevant Time Period concerning the licensing of 
sound recordings or musical compositions for use on Your Services, including those for 
reproduction, distribution or public performance rights. If an Agreement was already produced in 
this proceeding, You may refer to the production number in lieu of re-producing such 
Agreement. 

RESPONSE TO REQUEST NO. 12: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora also objects to 

this Request as overbroad and unduly burdensome, including because it seeks “[a]ll agreements” 

(even though Pandora only submitted remand testimony regarding certain recent sound recording 

license agreements), and because it seeks agreements Pandora has already produced in this 

proceeding.  Pandora further objects to this Request to the extent that it seeks information 

relating to Pandora’s non-interactive services, which are not subject to the Section 115 

compulsory license, and to performance rights.  Pandora directs the Copyright Owners to the 

documents included in its April 2 production, which are responsive to this Request. 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce additional sound recording license agreements with non-major record companies that 

Pandora executed during the Relevant Time Period, to the extent that such agreements have not 
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already been produced and can be located, reviewed, and produced with reasonable effort in the 

time allowed by the Remand Scheduling Order. 

REQUEST NO. 13: 

For each Agreement responsive to the immediately preceding Request: 
(a) all schedules, exhibits, and attachments to the Agreement; 
(b) all Documents incorporated by reference; 
(c) all amendments to the Agreement; 
(d) all term sheets, summaries or digests describing the terms of the Agreement; 
(e) all Analysis of expected or actual compensation under the Agreement or value provided 

by the Agreement or specific terms thereof; 
(f) Documents showing all compensation paid in connection with the Agreement, including 

regular royalty payments and any advances, minimum guarantees, advertising credits or 
equity grants; 

(g) Any Agreement referred to, modified or extended by such Agreement, regardless of the 
date. 

 
RESPONSE TO REQUEST NO. 13: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora also objects to 

this Request as overbroad and unduly burdensome, including because (i) it seeks “[a]ll 

agreements” (even though Pandora only submitted testimony regarding certain recent sound 

recording license agreements); (ii) it seeks agreements Pandora has already produced in this 

proceeding; and (iii) it seeks “all Analysis,” “all term sheets, summaries or digests,” and other 

summary documents outside the actual terms of the referenced agreements.  Additionally, 

Pandora objects to this Request as duplicative of other Requests.  Finally, Pandora objects to this 

Request to the extent that it seeks information relating to Pandora’s non-interactive services, 

which are not subject to the Section 115 compulsory license.  Pandora directs the Copyright 
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Owners to the documents included in its April 2 production, which are responsive to this 

Request. 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce the sound recording license agreements referenced in response to Request 12, including 

schedules, exhibits, attachments, and amendments that form part of those agreements, and will 

produce annual payment information as described in response to Request 6.   

REQUEST NO. 14: 

For each Agreement for the licensing of sound recordings responsive to Request No. 12 above:  
(i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of the 
Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; 
and (iv) all Documents reflecting any call, meeting, or other oral discussion concerning the 
material rates and terms of the Agreement. 
 
RESPONSE TO REQUEST NO. 14: 

Pandora objects to this Request as seeking certain documents not “relat[ed] to any filing 

that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the 

needs of, and not relevant to, the issues in this remand proceeding.  Pandora also objects to this 

Request as overbroad and unduly burdensome, including because it seeks “all agreement drafts,” 

“all Analysis,” “all correspondence,” and “all Documents.”  The new evidence proffered by 

Pandora with respect to its sound recording agreements addressed whether sound recording rates 

changed (or not) in response to the higher mechanical royalty rates announced in the Final 

Determination in this proceeding. Pandora further objects to this Request to the extent that it 
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seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce final sound recording license agreements as described in response to Requests 12-13.  

Pandora also agrees to produce non-privileged negotiation documents, including email 

correspondence and related draft agreements, relating solely to the specific negotiations and 

agreements discussed in the Written Direct Remand Testimony of George White (the “White 

Testimony”), to the extent such documents can be located, reviewed, and produced with 

reasonable effort in the time allowed by the Remand Scheduling Order. 

REQUEST NO. 15: 

All Documents that You exchanged with any Record Company in connection with any 
negotiations towards proposed royalty rate changes. 
 
RESPONSE TO REQUEST NO. 15: 

Pandora objects to this Request as seeking certain documents not “relat[ed] to any filing 

that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the 

needs of, and not relevant to, the issues in this remand proceeding.  Pandora also objects to this 

Request as overbroad, unduly burdensome, and vague and ambiguous, including because it seeks 

“[a]ll Documents” related to “any negotiations towards proposed royalty rate changes.”  Pandora 

further objects to this Request to the extent that it seeks information relating to Pandora’s non-

interactive services, which are not subject to the Section 115 compulsory license.  Finally, 

Pandora objects to this Request as a “broad, nonspecific discovery request” disallowed by 37 

C.F.R. § 351.5(b), and as duplicative of other Requests. 
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Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce negotiation documents, including documents exchanged with record companies, as 

described in response to Request 14. 

REQUEST NO. 16: 

All correspondence between You and any Record Company concerning Mechanical Royalties, 
including concerning the effect of Mechanical Royalties or Mechanical Royalty rates on sound 
recording royalties, payments, or other consideration paid to any Record Company or to Record 
Companies generally. 
 
RESPONSE TO REQUEST NO. 16: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding, to the extent this Request seeks 

correspondence with any record companies not discussed in the White Testimony.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce negotiation documents, including documents exchanged with record companies, as 

described in Pandora’s response to Request 14. 

REQUEST NO. 17: 

Copies of all template or form Agreements that You have created or used in connection with 
licensing sound recordings or musical compositions for Services. 
 
RESPONSE TO REQUEST NO. 17: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 
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overbroad and unduly burdensome, including because it seeks “all template or form 

Agreements,” which are irrelevant to the issues in this remand proceeding.  Pandora further 

objects to this Request to the extent that it seeks information relating to Pandora’s non-

interactive services, which are not subject to the Section 115 compulsory license.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora will produce the 

sound recording agreements described in response to Requests 12 and 13.   

REQUEST NO. 18: 

Documents sufficient to show all unrecouped advances or minimum guarantees paid by You for 
licenses to use sound recordings or musical works in any Eligible Digital Music Service, 
including the licensor, the respective unrecouped amount and the respective period covered. 
 
RESPONSE TO REQUEST NO. 18: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence regarding rates paid under its musical works licenses or the level of unrecouped 

advances or minimum guarantees paid to record companies.  Pandora also objects to this Request 

as overbroad and unduly burdensome, including because it seeks documents related to any non-

Pandora Eligible Digital Music Service. 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts actually paid annually to sound recording rights 

owners from the launch of its Pandora Plus and Premium services through the present, as 

described in response to Request 6. 
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REQUEST NO. 19: 

All documents concerning all instances where a “most favored nation” term, advance payment 
term, minimum guaranteed payment term or similar term contained in an Agreement between 
You and a Record Company resulted in payments to the Record Company that were higher than 
would otherwise have been payable under the royalty rates in Your Agreement with the Record 
Company. 
 
RESPONSE TO REQUEST NO. 19: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence regarding the contractual terms identified in this Request.  Pandora also objects to this 

Request as overbroad and unduly burdensome, including because it seeks “[a]ll documents 

concerning all instances.”  Pandora further objects to this Request as duplicative of other 

Requests.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce documents sufficient to show amounts actually paid annually to sound recording rights 

owners from the launch of its Pandora Plus and Premium services through the present, as 

described in response to Request 6.  Pandora also agrees to produce any record company 

agreements responsive to this Request to the extent such agreements have not already been 

produced.  

REQUEST NO. 20: 

All Analysis concerning the market power or bargaining power of any Record Company in 
connection with Your Services or any aspect of the digital music market. 
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RESPONSE TO REQUEST NO. 20: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence concerning the market power of record companies, whose complimentary oligopoly 

power was firmly established on the existing record, explicitly recognized by the Judges in the 

Final Determination (in both the majority and dissenting opinions), and then affirmed by the 

D.C. Circuit on appeal.  Pandora also objects to this Request as overbroad and unduly 

burdensome.  Pandora further objects to this Request to the extent that it seeks information 

relating to Pandora’s non-interactive services, which are not subject to the Section 115 

compulsory license.  Finally, Pandora objects to this Request to the extent that it seeks 

documents protected by a protective order in another proceeding.  

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce publicly available versions of Professor Carl Shapiro’s written direct and rebuttal 

testimony in the Web V proceeding on behalf of Sirius XM and Pandora, as well as publicly 

available versions of Sirius XM’s and Pandora’s Corrected Proposed Findings of Fact and 

Conclusions of Law in the Web V proceeding and the Services’ Joint Proposed Findings of Fact 

and Conclusions of Law and Reply to SoundExchange’s Proposed Findings of Fact and 

Conclusions of Law in the Web V proceeding.  

REQUEST NO. 21: 

All Analysis concerning Your market power or bargaining power in connection with Your 
Services or any aspect of the digital music market. 
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RESPONSE TO REQUEST NO. 21: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence concerning its market or bargaining power.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Further, Pandora objects to this Request to the extent that it 

seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.  Pandora will not search for or produce documents in response 

to this Request. 

REQUEST NO. 22: 

All Analysis concerning the market power or bargaining power of any Digital Service Provider 
in connection with any aspect of the digital music market. 
 
RESPONSE TO REQUEST NO. 22: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence concerning the market or bargaining power of any Digital Service Provider.  Pandora 

also objects to this Request as overbroad and unduly burdensome to the extent that it seeks 

information relating to and more appropriately obtained from other “Digital Service Providers,” 

and to the extent that it seeks information relating to Pandora’s non-interactive services, which 
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are not subject to the Section 115 compulsory license.  Pandora will not search for or produce 

documents in response to this Request. 

REQUEST NO. 23: 

All Analysis concerning the market power or bargaining power of any licensor of musical works 
in connection with Your Services or any aspect of the digital music market. 
 
RESPONSE TO REQUEST NO. 23: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence concerning the market power of musical works licensors.  Pandora also objects to this 

Request as overbroad and unduly burdensome.  Further, Pandora objects to this Request to the 

extent that it seeks information relating to Pandora’s non-interactive services, which are not 

subject to the Section 115 compulsory license.  Pandora will not search for or produce 

documents in response to this Request. 

REQUEST NO. 24: 

All Analysis concerning whether acquisition of a license for some or all sound recordings from a 
particular Record Company is necessary for the viability or success of any of Your Services. 
 
RESPONSE TO REQUEST NO. 24: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence concerning whether a license agreement with any particular record company is or is not 

necessary for the viability of its service offerings.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Pandora further objects to this Request to the extent that it 
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seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.   

 Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce publicly available versions of Professor Carl Shapiro’s written direct and rebuttal 

testimony in the Web V proceeding on behalf of Sirius XM and Pandora, as well as publicly 

available versions of Sirius XM’s and Pandora’s Corrected Proposed Findings of Fact and 

Conclusions of Law in the Web V proceeding and the Services’ Joint Proposed Findings of Fact 

and Conclusions of Law and Reply to SoundExchange’s Proposed Findings of Fact and 

Conclusions of Law in the Web V proceeding.  

REQUEST NO. 25: 

All Analysis concerning the actual or potential launching of a competitive Service by one or 
more Record Companies, including the impact of such a Service on Your Business or the 
business of other Digital Service Providers. 
 
RESPONSE TO REQUEST NO. 25: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered new 

evidence concerning the actual or potential launch of a competitive service by a record company.  

Pandora also objects to this Request as overbroad and unduly burdensome, including because it 

seeks “[a]ll Analysis” relating to “the business of other Digital Service Providers.” (emphasis 

added).  Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 26: 

All Analysis concerning the economic relationship between the Mechanical Royalty rate and 
royalty rates or consideration paid for licensing the rights to sound recordings. 
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RESPONSE TO REQUEST NO. 26: 

Pandora objects to this Request as overbroad and unduly burdensome to the extent that it 

seeks “[a]ll Analysis.”  Pandora also objects to this Request insofar as the phrase “the economic 

relationship” is vague and ambiguous.  Subject to and without waiving the foregoing Reservation 

of Rights, General Objections, Objections to Definitions and Instructions, and Specific 

Objections, Pandora responds that it will produce non-privileged internal analyses responsive to 

this Request, to the extent such documents exist and can be located, reviewed, and produced with 

reasonable effort in the time allowed by the Remand Scheduling Order. 

REQUEST NO. 27: 

All Analysis concerning impact of actual or potential changes in any sound recording or musical 
work royalty rates on Your Prices, costs, revenues, or profits, or on the viability of any of Your 
Services. 
 
RESPONSE TO REQUEST NO. 27: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora has not proffered 

new evidence on the impact on its business of changes in sound recording rates or musical works 

rates.  Pandora also objects to this Request as overbroad and unduly burdensome to the extent 

that it seeks “[a]ll Analysis.”  Further, Pandora objects to this Request to the extent that it seeks 

information relating to Pandora’s non-interactive services, which are not subject to the Section 

115 compulsory license.  

 Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses responsive to this Request that relate to the statement in 
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the Written Direct Remand Testimony of Michael L. Katz (the “Katz Testimony”) that increases 

in mechanical license payments could lead to interactive services “raising prices and/or reducing 

promotion in order to suppress output” (see Katz Testimony at 10), to the extent that such 

analyses exist and can be located, reviewed, and produced with reasonable effort in the time 

allowed by the Remand Scheduling Order. 

REQUEST NO. 28: 

All Documents concerning actual or potential damage or disruption to You or any Digital 
Service Provider due to the implementation of any type of Mechanical Royalty rate structure 
involving a Total Content Costs prong. 
 
RESPONSE TO REQUEST NO. 28: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome to the extent that it seeks “[a]ll Documents,” including 

documents concerning and more appropriately obtained from other “Digital Service Providers.”   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.  

REQUEST NO. 29: 

All Documents concerning the actual or expected impact that the TCC rate prong adopted in the 
final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019) has had 
or will have on company growth, revenues, profits, company value, brand, or ecosystem. 
 
RESPONSE TO REQUEST NO. 29: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 
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and not relevant to, the issues in this remand proceeding.  Pandora has proffered no new 

evidence suggesting that it expects to pay under the TCC rate prong or related to the actual or 

expected impact of the TCC rate prong on “company growth, revenues, profits, company value, 

brand, or ecosystem.”  Pandora also objects to this Request as overbroad and unduly burdensome 

to the extent that it seeks “[a]ll Documents.”   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.  

REQUEST NO. 30: 

All Documents concerning actual or potential damage or disruption to You or any Digital 
Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the final 
determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 
 
RESPONSE TO REQUEST NO. 30: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome to the extent that it seeks “[a]ll Documents,” including 

documents concerning and more appropriately obtained from other “Digital Service Providers.”  

Pandora further objects to this Request as a “broad, nonspecific discovery request” disallowed by 

37 C.F.R. § 351.5(b). 

 Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.  
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REQUEST NO. 31: 

All Analysis concerning business strategies of You or any Digital Service Provider that lead to 
any diminution, displacement or deferral of revenues from Eligible Digital Music Services. 
 
RESPONSE TO REQUEST NO. 31: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence regarding the type of business strategies referenced in this Request.  Pandora also 

objects to this Request as overbroad and unduly burdensome, including because it seeks Analysis 

concerning the “business strategies” of other Digital Service Providers.  Further, Pandora objects 

to this Request as a “broad, nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b).  

Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 32: 

All Documents concerning the use of a loss leader strategy, or the use of discounted, promotional 
or low gross margin pricing, by You or by any other Digital Service Provider. 
 
RESPONSE TO REQUEST NO. 32: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence concerning the use of the “loss leader” or pricing strategies identified in this Request.  

Pandora also objects the Request for “[a]ll Documents” as overbroad and unduly burdensome.  

Pandora further objects to this Request to the extent that it seeks analyses concerning and more 

appropriately obtained from other “Digital Service Providers.”  Finally, Pandora objects to this 
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Request as a “broad, nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b).  

Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 33: 

All Analysis concerning the impact of royalty rates for sound recordings or musical works on 
Prices for Eligible Digital Music Services. 
 
RESPONSE TO REQUEST NO. 33: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora has not proffered 

new evidence on the impact on its business of changes in sound recording rates or musical works 

rates.  Pandora also objects to this Request as overbroad and unduly burdensome to the extent 

that it seeks “[a]ll Analysis,” including “Analysis” concerning “Prices” for non-Pandora 

“Eligible Digital Music Services.”  Pandora further objects to this Request as a “broad, 

nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b). 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.   

REQUEST NO. 34: 

All Analysis concerning actual, potential or contemplated changes in Prices for any of Your 
Eligible Digital Music Services. 
 
RESPONSE TO REQUEST NO. 34: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora has not proffered 
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new evidence on the impact on its business of changes in sound recording rates or musical works 

rates.  Pandora also objects to this Request as overbroad and unduly burdensome, including 

because it seeks “[a]ll Analysis” regarding the requested information.   

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.  

REQUEST NO. 35: 

Documents sufficient to show all Prices You have charged for consumer subscriptions to Your 
Services since the inception of each such Service, and, for all such Prices, the time period during 
which such Prices were in effect. 
 
RESPONSE TO REQUEST NO. 35: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora has not proffered 

any new evidence regarding the prices it charges for consumer subscriptions.  Pandora also 

objects to this Request as overbroad and unduly burdensome.  Pandora further objects to this 

Request to the extent that it seeks information relating to Pandora’s non-interactive services, 

which are not subject to the Section 115 compulsory license 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.   

REQUEST NO. 36: 

Documents sufficient to show for each Eligible Digital Music Service the monthly counts of (a) 
end users of student subscription plans, (b) end users of family subscription plans; (c) family 
subscription plans; and (d) end users who were not counted towards any subscription plan on the 
basis of claimed participation in a free trial offering. 
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RESPONSE TO REQUEST NO. 36: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence regarding family and student plans.  Pandora also objects to this Request as overbroad 

and unduly burdensome, including because it seeks the requested documents on a monthly basis. 

Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 37: 

All Analysis concerning the impact of discount subscription offerings on the Mechanical Royalty 
payments or effective rates, company growth, revenues, profits, company value, brand, or 
ecosystem of You or any Digital Service Provider. 
 
RESPONSE TO REQUEST NO. 37: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence regarding the impact of discount subscription offerings.  Pandora also objects to this 

Request as overbroad and unduly burdensome, including because it seeks “[a]ll Analysis,” 

including Analysis concerning and more appropriately obtained from other “Digital Service 

Providers.”  Pandora will not search for or produce documents in response to this Request. 

REQUEST NO. 38: 

All Analysis concerning actual, potential or contemplated consumer pricing strategies or models 
for any Services provided by You or any Digital Service Provider. 
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RESPONSE TO REQUEST NO. 38: 

Pandora objects to this Request to the extent that it seeks documents not “relat[ed] to any 

filing that proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Pandora has not proffered 

any new evidence regarding such consumer pricing strategies or models.  Pandora also objects to 

this Request as overbroad and unduly burdensome to the extent that it seeks “[a]ll Analysis,” 

including “Analysis” concerning “consumer pricing strategies or models” for non-Pandora 

“Digital Service Providers.”  Pandora further objects to this Request to the extent that it seeks 

information relating to Pandora’s non-interactive services, which are not subject to the Section 

115 compulsory license. 

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce non-privileged internal analyses as described in response to Request 27.  

REQUEST NO. 39: 

All Analysis concerning any minimum level required, in order to sustain or maintain any of Your 
Eligible Digital Music Services, of financial returns, profitability or other performance indicator. 
 
RESPONSE TO REQUEST NO. 39: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Further, Pandora objects to this Request as a “broad, 

nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b).  Pandora will not search for 

or produce documents in response to this Request. 
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REQUEST NO. 40: 

Documents sufficient to identify, for all of Your consumer offerings, tiers or plans in which an 
Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital 
Music Service:  (a) the price(s) charged for the bundle; (b) the monthly revenues for the bundle; 
(c) the monthly revenues reported to musical works licensors pursuant to the Section 115 
compulsory license for the Eligible Digital Music Service in the bundle; (d) the monthly cost to 
You of each bundle component that is not an Eligible Digital Music Service, (e) the standalone 
price for each bundle component that is not an Eligible Digital Music Service, or if no standalone 
price exists, the most closely comparable product(s) or service(s) for such bundle component and 
respective standalone prices; and (f) the monthly revenues accrued in Your internal accounting 
or financial reporting for the Eligible Digital Music Service in the bundle. 
 
RESPONSE TO REQUEST NO. 40: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this six-part 

Request as overbroad and unduly burdensome.  Pandora will not search for or produce 

documents in response to this Request. 

REQUEST NO. 41: 

All Analysis concerning promotional or financial impacts of any of Your Services (including 
bundles of products or services that include any of Your Services) on: (a) Your other business 
lines and other sources of revenue; (b) Your company value or market valuation; or (c) Your 
company growth, revenues, profits, company value, brand, or ecosystem. 
 
RESPONSE TO REQUEST NO. 41: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Pandora further objects to this Request to the extent that it 

seeks information relating to Pandora’s non-interactive services, which are not subject to the 
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Section 115 compulsory license.  Finally, Pandora objects to this Request as vague, ambiguous, 

and confusing.  Pandora will not search for or produce documents in response to this Request.  

REQUEST NO. 42: 

All Documents relied upon by Your witnesses in connection with any testimony offered in this 
proceeding on remand, including copies of all materials relied upon by Your expert witnesses in 
connection with their testimony offered on remand. 
 
RESPONSE TO REQUEST NO. 42: 

Pandora directs the Copyright Owners to the documents included in its April 2 

production.   

REQUEST NO. 43: 

For any expert whose testimony You offer in this proceeding on remand, Documents sufficient 
to show all instances in which one of said expert’s opinions was fully or partially excluded or 
criticized by any court or regulatory body. 
 
RESPONSE TO REQUEST NO. 43: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora also objects to this Request as 

overbroad and unduly burdensome, including to the extent that it seeks documents (if any 

responsive documents exist) that are not in Pandora’s possession, custody, or control, and that 

are publicly available and as equally accessibly to the Copyright Owners as to Pandora.  Pandora 

will not search for or produce documents in response to this Request.  

REQUEST NO. 44: 

All Documents concerning the “Interview with Jason Ryan, Vice President of Financial Planning 
and Analysis at Pandora, March 31, 2021,” listed as relied upon in the Written Direct Remand 
Testimony of Michael Katz (“Katz Testimony”), including all notes, transcripts, memoranda, 
presentations, written materials, calendar invites and other Documents related thereto. 
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RESPONSE TO REQUEST NO. 44: 

Pandora objects to this Request as overbroad and unduly burdensome, including because 

it seeks “[a]ll Documents” concerning the subject of the request.  Subject to and without waiving 

the foregoing Reservation of Rights, General Objections, Objections to Definitions and 

Instructions, and Specific Objections, Pandora responds that it will search for and produce any 

contemporaneous written notes prepared by Dr. Katz or Mr. Ryan during their March 31, 2021 

meeting, to the extent such notes exist and can be located, reviewed, and produced with 

reasonable effort in the time allowed by the Remand Scheduling Order. 

REQUEST NO. 45: 

All Documents concerning any actual, possible or contemplated reduction in Pandora’s 
promotion of its interactive streaming services in the event that the statutory royalty rates were 
set at the level adopted by the majority in the Final Determination issued on February 5, 2019, as 
discussed in the Katz Testimony, ¶ 49. 
 
RESPONSE TO REQUEST NO. 45: 

Pandora objects to this Request as overbroad and unduly burdensome, including because 

it seeks “[a]ll Documents” concerning the subject of the request.  Subject to and without waiving 

the foregoing Reservation of Rights, General Objections, Objections to Definitions and 

Instructions, and Specific Objections, Pandora responds that it will produce non-privileged 

responsive documents, to the extent such documents exist and can be located, reviewed, and 

produced with reasonable effort in the time allowed by the Remand Scheduling Order. 

REQUEST NO. 46: 

All Analysis concerning Your use of ad inventory on Pandora’s free service to market Your 
subscription service, and the economic impact thereof. 
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RESPONSE TO REQUEST NO. 46: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Specifically, this Request seeks 

information far beyond the scope of the Katz Testimony.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Pandora further objects to this Request to the extent that it 

seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.  

Subject to and without waiving the foregoing Reservation of Rights, General Objections, 

Objections to Definitions and Instructions, and Specific Objections, Pandora responds that it will 

produce the documents described in its response to Request 45, to the extent such documents 

exist and can be located, reviewed, and produced with reasonable effort in the time allowed by 

the Remand Scheduling Order. 

REQUEST NO. 47: 

All Documents concerning the negotiation and performance of the Record Company Agreements 
referenced in the Written Direct Remand Testimony of George White (“White Testimony”), 
¶¶ 6-30. 
 
RESPONSE TO REQUEST NO. 47: 

Pandora objects to this Request as vague and ambiguous insofar as the phrase “Record 

Company Agreements” is undefined in the Requests, and insofar as the meaning of the term 

“performance” as used in this Request is unclear.  Pandora further objects to this Request as 

duplicative of other Requests.  Subject to and without waiving the foregoing Reservation of 

Rights, General Objections, Objections to Definitions and Instructions, and Specific Objections, 
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Pandora responds that it will produce responsive negotiation documents as described in response 

to Request 14. 

REQUEST NO. 48: 

All Documents, including all drafts and internal correspondence, concerning the correspondence 
annexed to or referenced in the White Testimony. 
 
RESPONSE TO REQUEST NO. 48: 

Pandora objects to this Request as overbroad and unduly burdensome to the extent that it 

seeks “[a]ll Documents.”  Pandora also objects to this Request as vague and ambiguous to the 

extent that it seeks “all drafts…concerning the correspondence.”  Pandora further objects to this 

Request as duplicative of other Requests.  Subject to and without waiving the foregoing 

Reservation of Rights, General Objections, Objections to Definitions and Instructions, and 

Specific Objections, Pandora responds that it will produce negotiation documents as described in 

its response to Request 14. 

REQUEST NO. 49: 

All Documents concerning any actual or potential plans or strategies to crossmarket any of Your 
Eligible Digital Music Services with other goods, services or products. 
 
RESPONSE TO REQUEST NO. 49: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence regarding cross-marketing plans or strategies.  Pandora also objects to this Request as 

overbroad and unduly burdensome.  Further, Pandora objects to this Request as a “broad, 
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nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b).  Pandora will not search for 

or produce documents in response to this Request. 

REQUEST NO. 50: 

All Analysis of any actual or potential benefits from cross-marketing any of Your Eligible 
Digital Music Services with other goods, services or products. 
 
RESPONSE TO REQUEST NO. 50: 

Pandora objects to this Request as seeking documents not “relat[ed] to any filing that 

proffers new evidence” (Remand Scheduling Order at 2), and as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Pandora has not proffered any new 

evidence related to the actual or potential benefits of such cross-marketing.  Pandora also objects 

to this Request as overbroad and unduly burdensome.  Further, Pandora objects to this Request 

as a “broad, nonspecific discovery request” disallowed by 37 C.F.R. § 351.5(b).  Pandora will 

not search for or produce documents in response to this Request. 

 

April 13, 2021 By:   /s/ Benjamin E. Marks   
Benjamin E. Marks 
Todd D. Larson 
Aaron J. Curtis 
Jeremy P. Auster 
David J. Bier 
 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Tel.:  (212) 310-8000 
Fax:  (212) 310-8007 
benjamin.marks@weil.com 
todd.larson@weil.com 
aaron.curtis@weil.com 
jeremy.auster@weil.com 
david.bier@weil.com  
 
Counsel for Pandora Media, LLC 
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Before the  

COPYRIGHT ROYALTY BOARD  

LIBRARY OF CONGRESS  

Washington, D.C. 

In the Matter of: 

DETERMINATION OF RATES AND 

TERMS FOR MAKING AND 

DISTRIBUTING PHONORECORDS 

(PHONORECORDS III) 

Docket No. 16–CRB–0003–PR (2018–2022) 

(Remand) 

 

SPOTIFY USA INC.’S RESPONSES AND OBJECTIONS TO COPYRIGHT OWNERS’ 

FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS ON REMAND 

Pursuant to 17 U.S.C. § 803(b)(6)(C)(v), 37 C.F.R. § 351.5(b), and the Copyright Royalty 

Board’s December 23, 2020 Order Adopting Schedule for Proceedings on Remand in the above-

captioned proceeding, Spotify USA Inc. (“Spotify”), by its undersigned attorneys, submits the 

following objections and responses to the First Set of Requests for Production of Documents on 

Remand (“Requests”) served by the National Music Publishers’ Association and the Nashville 

Songwriters International Association (collectively, the “Copyright Owners”), dated April 6, 

2021, as follows: 

 

GENERAL OBJECTIONS 

1. Spotify objects to the Requests, and all Instructions and Definitions thereto, to the 

extent that they impose any obligation on Spotify beyond those imposed by 37 C.F.R. § 351.5(b), 

17 U.S.C. § 803(b)(6)(C)(v), and the Copyright Royalty Board’s Order Adopting Schedule for 

Proceedings on Remand, dated December 23, 2020 (“Remand Schedule Order”).  Specifically, 

Spotify objects to the Requests to the extent they seek information not directly related to Spotify’s 

written direct remand submission or otherwise impose a burden disproportionate to the needs of 
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the remand proceeding.  The Remand Schedule Order calls only for “discovery relating to any 

filing that proffers new evidence.” Remand Schedule Order at 2.   

2. Nothing herein shall be construed as an admission by Spotify regarding the 

competence, admissibility or relevance of any fact, answer or document, or as an admission of the 

truth or accuracy of any characterization or document of any kind sought by the Requests.  Spotify 

reserves its rights to challenge the competency, relevance, materiality and admissibility of any 

documents Spotify produces in response to any of the Requests at a trial, of this or any other 

proceeding. 

3. Spotify’s responses are made solely for the purposes of this remand proceeding.  

Spotify intends no incidental or implied admissions by its answers and/or objections to these 

Requests. Whether Spotify answers or objects to any particular Request should not be interpreted 

as an admission that Spotify accepts or admits the existence of any fact(s) set out or assumed by 

such Request, or that such answer or objection necessarily constitutes admissible evidence. 

Furthermore, whether Spotify answers part or all of any particular Request is not intended and 

should not be construed as a waiver by Spotify of any or all objections which may be applicable 

to such Request. 

4. Spotify objects to each Request to the extent that it calls for information protected 

from discovery by any privilege or protection, including the attorney-client privilege and the 

attorney work product doctrine, as well as any documents that were prepared for, or in anticipation 

of, litigation.  To the extent that any documents subject to a privilege or otherwise protected from 

discovery are produced in response to these Requests, such production is inadvertent and is not 

intended as a waiver. 
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5. Spotify objects to the Requests, and all Instructions and Definitions thereto, 

pursuant to 37 C.F.R. § 351.5(b), to the extent that they include broad, nonspecific discovery 

requests. 

6. Spotify objects to the Requests and the Definitions and Instructions contained 

therein to the extent that they seek to impose on Spotify any obligation different from and broader 

than that provided for, required by, or permitted by the Copyright Act and any applicable 

regulations, rules, case law, or future court orders governing the proper scope, timing and extent 

of discovery in this remand proceeding. 

7. Spotify reserves the right to redact from any documents produced or information 

provided confidential or proprietary business information or trade secrets not relevant to the 

positions of the parties. 

8. Spotify objects to the Requests to the extent that they seek the disclosure of 

information or documents that are subject to an obligation of confidentiality owed by Spotify to 

any third party. 

9. Spotify objects to the Requests on the grounds that they are overly broad and unduly 

burdensome to the extent they seek documents or information beyond the possession, custody, or 

control of Spotify and/or to the extent they would require Spotify to spend an unreasonable amount 

of time, effort, and resources in order to respond.  In responding, Spotify will make reasonable 

efforts to search for information from those individuals employed by or on behalf of Spotify whom 

Spotify reasonably believes are likely to have responsive information associated with this remand 

proceeding, but each and every employee has not been, and could not be, contacted and questioned 

or their documents searched for information that would assist in answering the Requests. 
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10. Spotify’s analysis of this matter is ongoing.  Accordingly, these objections and 

answers, and any documents produced in response to these Requests, reflect information identified 

as of the time that these objections and responses are served and/or the documents collected and 

produced.  Accordingly, Spotify reserves the right to alter, amend or supplement these objections, 

answers, and its document production to the extent warranted and required. 

11. Spotify objects to the Requests, and all Instructions and Definitions thereto, to the 

extent they request information and documents that are a matter of public record, in the possession 

of a third party, in the possession of the Copyright Owners, more properly obtained from another 

party in this proceeding, or otherwise available to the Copyright Owners through a source other 

than Spotify. 

12. Spotify objects to the Requests to the extent they call for information the discovery 

of which is cumulative or duplicative. 

13. Spotify objects to the Requests to the extent they are vague and/or ambiguous. 

14. Spotify objects to the Requests to the extent that, for certain categories, they seek 

“all” documents concerning a particular subject, on the grounds that such requests are overly broad 

and unduly burdensome in the limited time frame provided for collection, review, and production 

of documents in this remand proceeding. 

15. Spotify objects to the Requests, and all Instructions and Definitions thereto, to the 

extent that they purport to require Spotify to summarize or assemble voluminous and detailed 

factual information on the grounds that such requests are unduly burdensome. 

16. Neither the fact that an objection is interposed to a particular request nor the fact 

that no objection is interposed necessarily means that responsive information or documents exist. 
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17. The statement that non-privileged documents will be produced in response to a 

particular Request does not mean that Spotify knows the documents to exist, or to be in Spotify’s 

possession, custody, or control. 

18. Spotify objects to the Definitions and Instructions to the extent they seek to impose 

obligations beyond those set forth in applicable law.  Spotify further objects to the Definitions and 

Instructions to the extent they mischaracterize terms defined by statute or regulation. 

19. Spotify objects to Instruction No. 7 and the terms set forth in Appendix B, including 

the purported requirements regarding the creation of a privilege log and the specifications for the 

production of electronically-stored information, particularly because such purported requirements 

are unduly burdensome given the limited time frame provided for collection, review, and 

production of documents under the Remand Schedule Order. 

20. Spotify objects to the definition of “Analysis” as overly broad, unduly burdensome, 

and not designed to elicit information relevant to the current proceeding.  Subject to its General 

and Specific Objections, Spotify will construe any reference in these Requests to “Analysis” to 

include only non-privileged, final drafts of formal analyses, such as formal memoranda, 

presentation decks, studies, surveys, research findings, or other similar documents. 

21. Spotify objects to the definition of “Interactive Stream” to the extent its description 

as a digital “delivery” is inaccurate and ambiguous.  An “Interactive Stream” is more appropriately 

described as a “transmission.” Subject to its General and Specific Objections, Spotify will construe 

“Interactive Stream” as referring to the digital transmission of a sound recording embodying a 

musical composition to a computer or other electronic device at the specific request of an end user 

in order to allow the end user to listen to the recording contemporaneously with the user’s request. 

PUBLIC VERSION



RESTRICTED—Subject to Protective Order in 

Docket No. 16–CRB–0003–PR (2018–2022) 

6 
 

22. Spotify objects to the definition of “You” or “Your” to the extent that the definition 

purports to include affiliates that are neither identified nor parties to this remand proceeding.  For 

the same reason, Spotify objects to the inclusion in the definition of unidentified predecessors or 

successors in interest. 

23. Spotify anticipates the parties will agree to a common protocol for all productions 

of Electronically Stored Information (ESI) in this remand proceeding.  Spotify objects to the 

production of any ESI until a final ESI protocol is agreed upon. 

24. All of these General Objections are incorporated into the Specific Objections and 

Responses set forth below as if repeated fully therein.  The fact that Spotify may provide a response 

to a Request does not constitute a waiver of any general or specific objection. 

SPECIFIC OBJECTIONS AND RESPONSES 

REQUEST NO. 1: 

For each year, Your profit and loss statements and all certified financial statements for 

Your business lines, including Your business lines containing Your Services. 

RESPONSE TO REQUEST NO. 1: 

 Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and irrelevant to the extent that it 

asks for information concerning Spotify’s activities outside the United States.  Spotify further 

objects to this Request on the grounds that its financial statements are publicly available.  Spotify 

further objects to this Request as disproportionate to the needs of, and not relevant to, the issues 

in this remand proceeding.   

Spotify does not intend to produce documents in response to this Request.   
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REQUEST NO. 2: 

Documents sufficient to show Your monthly: (a) revenues; (b) costs; and (c) profits, 

including with respect to Your Services, broken out at every level of specificity at which they are 

created or maintained, including by business unit, department, product or Service. 

RESPONSE TO REQUEST NO. 2: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome to the extent 

it seeks production of documents concerning revenue, profit, and costs “broken out at every level 

of specificity at which they are created or maintained” and on a monthly basis.  Spotify further 

objects to this Request on the grounds that it is unduly burdensome to the extent it seeks 

production of documents concerning revenues, profits, and costs for each of Spotify’s ad-

supported and paid subscription service.  Spotify further objects to this Request on the grounds 

that it is duplicative of other Requests.  Spotify further objects to this Request as disproportionate 

to the needs of, and not relevant to, the issues in this remand proceeding.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 3: 

For each of Your Eligible Digital Music Services, documents sufficient to show Your total 

monthly costs broken down at every level of specificity at which they are created or maintained, 

including: 

(a) royalties (separately itemizing non-cash consideration paid, including advertising 

credits) for: 

(i) licenses for the use of sound recordings; 

(ii) Mechanical Licenses; 

(iii) licenses to publicly perform musical works; 

(b) any other costs incurred in acquiring content; 

(c) non-content costs, broken down at every level of specificity at which they are 

created or maintained, including: 

(i) marketing and advertising costs related to Eligible Digital Music Services; 
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(ii) costs incurred in developing digital rights management or anti-fraud efforts; 

(iii) costs of developing technology other than digital rights management; 

(iv) server and bandwidth costs; 

(v) labor costs; 

(vi) costs of promotional activities (including events, parties, concerts and other 

promotions), further broken down by activity; 

(vii) real estate and premises overhead costs; 

(viii) any other costs incurred in operating the Eligible Digital Music Service. 

RESPONSE TO REQUEST NO. 3: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome to the extent 

it seeks production of documents concerning revenue, profit, and costs “broken down at every 

level of specificity” and on a monthly basis.  Spotify further objects to this Request on the grounds 

that it is unduly burdensome to the extent it seeks production of documents concerning costs for 

each of Spotify’s services.  Spotify further objects to this Request as disproportionate to the needs 

of, and not relevant to, the issues in this remand proceeding.     

Subject to and without waiving its General and Specific Objections, Spotify will produce 

documents sufficient to show the total royalties paid for the right to use sound recordings on an 

annual basis over the 2018-2020 period.   

REQUEST NO. 4: 

Documents sufficient to show how You allocate any overhead costs that are shared between 

Your Eligible Digital Music Services and any other services, departments or business units. 

RESPONSE TO REQUEST NO. 4: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 
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objects to this Request on the grounds that it is overly broad and vague to the extent it seeks 

information regarding “any overhead costs.”  Spotify further objects to this Request as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 5: 

Documents sufficient to show each month’s step-by-step royalty pool calculations (as 

required under 37 CFR Part 210) for each Eligible Digital Music Service offering. 

RESPONSE TO REQUEST NO. 5: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request as disproportionate to the needs of, and not relevant to, the issues in this 

remand proceeding.  Spotify also objects to this Request as overbroad and unduly burdensome, 

including because it seeks the requested information on a monthly basis.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 6: 

Documents sufficient to show all of Your royalty pool calculations reported to Record 

Companies for Your Eligible Digital Music Services, including counts for subscribers, revenues 

and plays, broken out at each level of specificity at which they were reported to any Record 

Company. 

RESPONSE TO REQUEST NO. 6: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and vague to the extent it seeks 

information regarding “all of [Spotify’s] royalty pool calculations reported to Record 
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Companies...”  Spotify also objects to this Request on the grounds that it is duplicative of other 

Requests seeking information provided by Spotify to record labels.  Spotify further objects to this 

Request as disproportionate to the needs of, and not relevant to, the issues in this remand 

proceeding.   

Subject to and without waiving its General and Specific Objections, Spotify will produce 

documents sufficient to show the total royalties paid for the right to use sound recordings on an 

annual basis over the 2018-2020 period.   

REQUEST NO. 7: 

Documents sufficient to show the monthly Mechanical Royalties that would have been due 

during the Relevant Time Period for each of Your Eligible Digital Music Service offerings under 

(a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and terms as adopted 

in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

RESPONSE TO REQUEST NO. 7: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is an interrogatory disguised as a request for 

production, and the Copyright Owners have already used their five interrogatories.  Spotify also 

objects to this Request to the extent it requires the creation of documents showing what “would 

have been due” under different scenarios, rather than information kept in the ordinary course of 

business.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 8: 

Documents sufficient to show all of the consideration that You include in Your 

determinations of Total Content Costs for calculating Mechanical Royalties, broken down at every 

level of specificity at which they exist, including each type of consideration that You include 

(including cash, ownership equity, monetary advances, barter or any other monetary and/or 
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nonmonetary consideration), and the respective amounts included for each royalty reporting 

period. 

RESPONSE TO REQUEST NO. 8: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad to the extent that it seeks production 

of documents sufficient to show “all of the consideration…” that Spotify includes in its 

determinations of Total Content Costs for calculating Mechanical Royalties “broken down at every 

level of specificity at which they exist.”  Spotify further objects to this Request as disproportionate 

to the needs of, and not relevant to, the issues in this remand proceeding.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 9: 

Documents sufficient to show all of the consideration that You have recorded for rights to 

license sound recordings, broken down at every level of specificity at which they exist, including 

each type of consideration that You include (including cash, ownership equity, monetary advances, 

barter or any other monetary and/or nonmonetary consideration), and the respective amounts 

expensed for each royalty reporting period. 

RESPONSE TO REQUEST NO. 9: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and vague to the extent that it seeks 

production of documents sufficient to show “all of the consideration that [Spotify] ha[s] recorded 

for rights to license sound recordings.”  Spotify also objects to this Request as duplicative of other 

Requests to the extent that it calls for payments for sound recording rights.  
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Subject to and without waiving its General and Specific Objections, Spotify will produce 

documents sufficient to show the total royalties paid for the right to use sound recordings on an 

annual basis over the 2018-2020 period.   

REQUEST NO. 10: 

All Analysis concerning Your actual or projected costs of licensing sound recordings or 

musical works for any of Your Services. 

RESPONSE TO REQUEST NO. 10: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request to the extent it seeks “[a]ll Analysis” on the grounds that it is overly broad 

and unduly burdensome.   Spotify further objects to this Request as disproportionate to the needs 

of, and not relevant to, the issues in this remand proceeding.  Spotify further objects to this Request 

to the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Subject to and without waiving its General and Specific Objections, Spotify will produce 

documents sufficient to show the total royalties paid for the right to use sound recordings on an 

annual basis over the 2018-2020 period.     

REQUEST NO. 11: 

All Analysis concerning projected costs, revenues, profits, growth, value, competitiveness 

or financial condition of any of Your Services, including such Analysis concerning Your Business 

that discusses any of Your Services. 

RESPONSE TO REQUEST NO. 11: 
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Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to the Request on the grounds that the term “[a]ll Analysis” is vague, overly broad, and 

unduly burdensome.  Spotify further objects to this Request because the term “financial condition” 

is vague, ambiguous, and undefined.  Spotify further objects to this Request to the extent that it 

seeks information relating to any service which is not subject to the Section 115 compulsory 

license.  Spotify further objects to this Request as disproportionate to the needs of, and not relevant 

to, the issues in this remand proceeding.  Spotify also objects to this Request to the extent that it 

calls for information protected from discovery by any privilege or protection, including the 

attorney-client privilege and the attorney work product doctrine, as well as any documents that 

were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 12: 

All Agreements covering any portion of the Relevant Time Period concerning the licensing 

of sound recordings or musical compositions for use on Your Services, including those for 

reproduction, distribution or public performance rights. If an Agreement was already produced in 

this proceeding, You may refer to the production number in lieu of re-producing such Agreement. 

RESPONSE TO REQUEST NO. 12: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in seeking 

“[a]ll” Agreements.  Spotify’s written direct remand testimony only discusses agreements with the 

three major record labels.   
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Subject to and without waiving its General and Specific Objections, Spotify will produce 

final agreements with the three major record labels pertaining to the United States, including 

schedules, exhibits, and amendments memorialized in the form of a written agreement thereto, as 

well as final agreements entered into with independent record label aggregators.   

REQUEST NO. 13:.   

For each Agreement responsive to the immediately preceding Request: 

(a) all schedules, exhibits, and attachments to the Agreement; 

(b) all Documents incorporated by reference; 

(c) all amendments to the Agreement; 

(d) all term sheets, summaries or digests describing the terms of the Agreement; 

(e) all Analysis of expected or actual compensation under the Agreement or value 

provided by the Agreement or specific terms thereof; 

(f) Documents showing all compensation paid in connection with the Agreement, 

including regular royalty payments and any advances, minimum guarantees, 

advertising credits or equity grants; 

(g) Any Agreement referred to, modified or extended by such Agreement, regardless 

of the date. 

RESPONSE TO REQUEST NO. 13: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is vague, overly broad, and unduly burdensome in 

requiring “all schedules”, “all [d]ocuments”, “all amendments”, “all term sheets, summaries or 

digests”, and “all [a]nalysis.”  Spotify further objects to this Request on the grounds that it is 

duplicative of other Requests.  Spotify further objects to this Request as disproportionate to the 

needs of, and not relevant to, the issues in this remand proceeding.  Spotify also objects to this 

Request to the extent that it calls for information protected from discovery by any privilege or 

protection, including the attorney-client privilege and the attorney work product doctrine, as well 

as any documents that were prepared for, or in anticipation of, litigation. 
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Subject to and without waiving its General and Specific Objections, Spotify will produce 

final agreements with the three major record labels pertaining to the United States, including 

schedules, exhibits, and amendments memorialized in the form of a written agreement thereto, as 

well as final agreements entered into with independent record label aggregators.    

REQUEST NO. 14: 

For each Agreement for the licensing of sound recordings responsive to Request No. 12 

above: (i) all agreement drafts; (ii) all Analysis concerning the material rates and terms of the 

Agreement; (iii) all correspondence concerning the material rates and terms of the Agreement; and 

(iii) all Documents reflecting any call, meeting, or other oral discussion concerning the material 

rates and terms of the Agreement. 

RESPONSE TO REQUEST NO. 14: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in requiring 

“all agreement drafts,” “all [a]nalysis,” “all correspondence,” and “all [d]ocuments.”  Spotify 

further objects to this Request as disproportionate to the needs of, and not relevant to, the issues in 

this remand proceeding.  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Subject to and without waiving its General and Specific Objections, Spotify agrees to 

produce non-privileged negotiation documents, including email correspondence, relating solely to 

the specific negotiations and agreements with the three major record labels discussed in the Written 

Direct Remand Testimony of Christopher Bonavia, to the extent such documents can be located, 

reviewed, and produced with reasonable effort in the time allowed by the Remand Schedule Order. 
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REQUEST NO. 15: 

All Documents that You exchanged with any Record Company in connection with any 

negotiations towards proposed royalty rate changes. 

RESPONSE TO REQUEST NO. 15: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request to the extent that it seeks “all” documents exchanged with “any” Record 

Company, in connection with “any” negotiations concerning the proposed royalty rate changes on 

the grounds that it is overly broad, unduly burdensome, and duplicative of other Requests.  Spotify 

further objects to this Request as disproportionate to the needs of, and not relevant to, the issues in 

this remand proceeding.   

Subject to and without waiving its General and Specific Objections, Spotify agrees to 

produce non-privileged documents responsive to this Request relating solely to the specific 

negotiations and agreements with the three major record labels discussed in the Written Direct 

Remand Testimony of Christopher Bonavia, to the extent such documents can be located, 

reviewed, and produced with reasonable effort in the time allowed by the Remand Schedule Order. 

REQUEST NO. 16: 

All correspondence between You and any Record Company concerning Mechanical 

Royalties, including concerning the effect of Mechanical Royalties or Mechanical Royalty rates 

on sound recording royalties, payments, or other consideration paid to any Record Company or to 

Record Companies generally. 

RESPONSE TO REQUEST NO. 16: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 
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objects to this Request on the grounds that it is overly broad to the extent that it seeks “[a]ll” 

correspondence with “any” Record Company.   

Subject to and without waiving its General and Specific Objections, Spotify agrees to 

produce non-privileged documents responsive to this Request relating solely to the specific 

negotiations and agreements with the three major record labels discussed in the Written Direct 

Remand Testimony of Christopher Bonavia, to the extent such documents can be located, 

reviewed, and produced with reasonable effort in the time allowed by the Remand Schedule Order. 

REQUEST NO. 17: 

Copies of all template or form Agreements that You have created or used in connection 

with licensing sound recordings or musical compositions for Services. 

RESPONSE TO REQUEST NO. 17: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify’s 

written direct remand submission only discusses agreements with the three major record labels.  

Spotify further objects to this Request as disproportionate to the needs of, and not relevant to, the 

issues in this remand proceeding.   

Subject to and without waiving its General and Specific Objections, Spotify will produce 

the sound recording agreements described in response to Request 12. 

REQUEST NO. 18: 

Documents sufficient to show all unrecouped advances or minimum guarantees paid by 

You for licenses to use sound recordings or musical works in any Eligible Digital Music Service, 

including the licensor, the respective unrecouped amount and the respective period covered. 

RESPONSE TO REQUEST NO. 18: 
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Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request as disproportionate to the needs of, and not relevant to, the issues in this 

remand proceeding.   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 19: 

All documents concerning all instances where a “most favored nation” term, advance 

payment term, minimum guaranteed payment term or similar term contained in an Agreement 

between You and a Record Company resulted in payments to the Record Company that were 

higher than would otherwise have been payable under the royalty rates in Your Agreement with 

the Record Company. 

RESPONSE TO REQUEST NO. 19: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll” documents.”  Spotify further objects to this Request as disproportionate to the needs 

of, and not relevant to, the issues in this remand proceeding.  Spotify also objects to this Request 

to the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 20: 

All Analysis concerning the market power or bargaining power of any Record Company 

in connection with Your Services or any aspect of the digital music market. 
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RESPONSE TO REQUEST NO. 20: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  The “complementary oligopoly” power 

of the Record Companies was firmly established on the existing record and was explicitly 

recognized by the Judges in the Final Determination (in both the majority and dissenting opinions).  

That finding was not appealed by the Copyright Owners.  Spotify also objects to this Request to 

the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 21: 

All Analysis concerning Your market power or bargaining power in connection with Your 

Services or any aspect of the digital music market. 

RESPONSE TO REQUEST NO. 21: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request to the extent it seeks information 

that is not related to the operation of a Section 115 compliant service. Such information is not 
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relevant to this remand proceeding.  Spotify further objects to this Request as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  That interactive streaming 

services are subject to the “complimentary oligopoly” power of the Record Companies was firmly 

established on the existing record and was explicitly recognized by the Judges in the Final 

Determination (in both the majority and dissenting opinions).  That finding was not appealed by 

the Copyright Owners.  Spotify further objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 22: 

All Analysis concerning the market power or bargaining power of any Digital Service 

Provider in connection with any aspect of the digital music market. 

 

RESPONSE TO REQUEST NO. 22: 

 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis” concerning the market or bargaining power of any Digital Service Provider 

in connection with “any” aspect of the digital music market.  Spotify also objects to this Request 

as overbroad and unduly burdensome to the extent that it seeks information relating to and more 

appropriately obtained from other “Digital Service Providers.”  Spotify further objects to this 

request to the extent it seeks information concerning market power in negotiations for rights not 

related to the operation of a Section 115 compliant service.  Such information is not relevant to 
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this remand proceeding.  Spotify also objects to the Request on the grounds that it is duplicative 

of other Requests, including Request No. 21.  Spotify further objects to this Request as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  Spotify 

also objects to this Request to the extent that it calls for information protected from discovery by 

any privilege or protection, including the attorney-client privilege and the attorney work product 

doctrine, as well as any documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 23: 

All Analysis concerning the market power or bargaining power of any licensor of musical 

works in connection with Your Services or any aspect of the digital music market. 

RESPONSE TO REQUEST NO. 23: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis” concerning the market or bargaining power of “any licensor of musical 

works.”  Spotify further objects to this Request to the extent it seeks information concerning 

market power in negotiations for rights not related to the operation of a Section 115 compliant 

service.  Such information is not relevant to this remand proceeding.  Spotify further objects to 

this Request as disproportionate to the needs of, and not relevant to, the issues in this remand 

proceeding.  Spotify also objects to this Request to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege 

and the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation. 
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Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 24: 

All Analysis concerning whether acquisition of a license for some or all sound recordings 

from a particular Record Company is necessary for the viability or success of any of Your Services. 

RESPONSE TO REQUEST NO. 24: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify also objects to this Request on the grounds that it is duplicative 

of other Requests.  Spotify further objects to this Request to the extent it seeks information 

concerning sound recording rights not related to the operation of a Section 115 compliant service.  

Such information is not relevant to this remand proceeding.  Spotify further objects to this 

Request as disproportionate to the needs of, and not relevant to, the issues in this remand 

proceeding.  Spotify also objects to this Request to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege 

and the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 25: 

All Analysis concerning the actual or potential launching of a competitive Service by one 

or more Record Companies, including the impact of such a Service on Your Business or the 

business of other Digital Service Providers. 

RESPONSE TO REQUEST NO. 25: 
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Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared 

for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 26: 

All Analysis concerning the economic relationship between the Mechanical Royalty rate 

and royalty rates or consideration paid for licensing the rights to sound recordings. 

RESPONSE TO REQUEST NO. 26: 

Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll Analysis.”  Spotify further objects to this Request on the grounds 

that the term “economic relationship” is vague and ambiguous.  Spotify also objects to this 

Request to the extent that it calls for information protected from discovery by any privilege or 

protection, including the attorney-client privilege and the attorney work product doctrine, as well 

as any documents that were prepared for, or in anticipation of, litigation. 

Subject to and without waiving its General and Specific Objections, Spotify will produce 

non-privileged documents sufficient to evidence final drafts of formal analyses, memoranda, 

presentation decks, studies, surveys, and research findings responsive to this Request, to the 

extent that such documents exist and are located following a reasonable and proportionate search 

in light of the manner in which such documents, if any, are kept. 
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REQUEST NO. 27: 

All Analysis concerning impact of actual or potential changes in any sound recording or 

musical work royalty rates on Your Prices, costs, revenues, or profits, or on the viability of any of 

Your Services. 

RESPONSE TO REQUEST NO. 27: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request to the extent it seeks information 

concerning analyses of royalty rates not related to the operation of a Section 115 compliant service.  

Such information is not relevant to this remand proceeding.  Spotify also objects to this Request 

to the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.  

REQUEST NO. 28: 

All Documents concerning actual or potential damage or disruption to You or any Digital 

Service Provider due to the implementation of any type of Mechanical Royalty rate structure 

involving a Total Content Costs prong. 

RESPONSE TO REQUEST NO. 28: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify also 

objects to this Request as overbroad and unduly burdensome to the extent that it seeks “[a]ll 

Documents,” including documents concerning and more appropriately obtained from other 
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“Digital Service Providers.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 29: 

All Documents concerning the actual or expected impact that the TCC rate prong adopted 

in the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019) 

has had or will have on company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO REQUEST NO. 29: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Documents.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 30: 

All Documents concerning actual or potential damage or disruption to You or any Digital 

Service Provider due to the rates and terms adopted by the Copyright Royalty Board in the final 

determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019). 

RESPONSE TO REQUEST NO. 30: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 
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“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify also 

objects to this Request as overbroad and unduly burdensome to the extent that it seeks “[a]ll 

Documents,” including documents concerning and more appropriately obtained from other 

“Digital Service Providers.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 31: 

All Analysis concerning business strategies of You or any Digital Service Provider that 

lead to any diminution, displacement or deferral of revenues from Eligible Digital Music Services. 

RESPONSE TO REQUEST NO. 31: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis” including documents concerning and more appropriately obtained from 

other “Digital Service Providers.”  Spotify further objects to this Request to the extent that the 

term “business strategies” is vague, ambiguous, undefined, and overly broad.  Spotify further 

objects to this Request as disproportionate to the needs of, and not relevant to, the issues in this 

remand proceeding.  Spotify also objects to this Request to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege and 

the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation. 
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Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 32: 

All Documents concerning the use of a loss leader strategy, or the use of discounted, 

promotional or low gross margin pricing, by You or by any other Digital Service Provider. 

RESPONSE TO REQUEST NO. 32: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Documents” including documents concerning and more appropriately obtained from 

other “Digital Service Providers.”  Spotify further objects to this Request as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Spotify also objects to this 

Request to the extent that it calls for information protected from discovery by any privilege or 

protection, including the attorney-client privilege and the attorney work product doctrine, as well 

as any documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 33: 

All Analysis concerning the impact of royalty rates for sound recordings or musical works 

on Prices for Eligible Digital Music Services. 

RESPONSE TO REQUEST NO. 33: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request as disproportionate to the needs of, 
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and not relevant to, the issues in this remand proceeding.  Spotify also objects to this Request to 

the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 34: 

All Analysis concerning actual, potential or contemplated changes in Prices for any of Your 

Eligible Digital Music Services. 

RESPONSE TO REQUEST NO. 34: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Spotify also objects to this Request to 

the extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 35: 

Documents sufficient to show all Prices You have charged for consumer subscriptions to 

Your Services since the inception of each such Service, and, for all such Prices, the time period 

during which such Prices were in effect. 

RESPONSE TO REQUEST NO. 35: 
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Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request as overly broad to the extent it calls for pricing information “since the 

inception of each” service.  Spotify further objects to this Request as disproportionate to the needs 

of, and not relevant to, the issues in this remand proceeding. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 36: 

Documents sufficient to show for each Eligible Digital Music Service the monthly counts 

of (a) end users of student subscription plans, (b) end users of family subscription plans; (c) family 

subscription plans; and (d) end users who were not counted towards any subscription plan on the 

basis of claimed participation in a free trial offering. 

RESPONSE TO REQUEST NO. 36: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request as disproportionate to the needs of, and not relevant to, the issues in this 

remand proceeding. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 37: 

All Analysis concerning the impact of discount subscription offerings on the Mechanical 

Royalty payments or effective rates, company growth, revenues, profits, company value, brand, or 

ecosystem of You or any Digital Service Provider. 

RESPONSE TO REQUEST NO. 37: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 
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“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis” including documents concerning and more appropriately obtained from 

other “Digital Service Providers.”  Spotify further objects to this Request as disproportionate to 

the needs of, and not relevant to, the issues in this remand proceeding.  Spotify also objects to this 

Request to the extent that it calls for information protected from discovery by any privilege or 

protection, including the attorney-client privilege and the attorney work product doctrine, as well 

as any documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 38: 

All Analysis concerning actual, potential or contemplated consumer pricing strategies or 

models for any Services provided by You or any Digital Service Provider. 

RESPONSE TO REQUEST NO. 38: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify 

further objects to this Request on the grounds that it is overly broad and unduly burdensome in 

that it seeks “[a]ll Analysis.”  Spotify further objects to this Request to the extent that it seeks 

information relating to services that are not subject to the Section 115 compulsory license.  Such 

information is not relevant to this remand proceeding.  Spotify further objects to this Request as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  

Spotify also objects to this Request to the extent that it calls for information protected from 

discovery by any privilege or protection, including the attorney-client privilege and the attorney 
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work product doctrine, as well as any documents that were prepared for, or in anticipation of, 

litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 39: 

All Analysis concerning any minimum level required, in order to sustain or maintain any 

of Your Eligible Digital Music Services, of financial returns, profitability or other performance 

indicator. 

RESPONSE TO REQUEST NO. 39: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify also 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request on the grounds that it is nonspecific 

and vague in requiring all analysis “concerning any minimum level required, in order to sustain or 

maintain any of Your Eligible Digital Music Services, of financial returns, profitability or other 

performance indicator.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 40: 

Documents sufficient to identify, for all of Your consumer offerings, tiers or plans in which 

an Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital 

Music Service: (a) the price(s) charged for the bundle; (b) the monthly revenues for the bundle; 

(c) the monthly revenues reported to musical works licensors pursuant to the Section 115 

compulsory license for the Eligible Digital Music Service in the bundle; (d) the monthly cost to 

You of each bundle component that is not an Eligible Digital Music Service, (e) the standalone 

price for each bundle component that is not an Eligible Digital Music Service, or if no standalone 
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price exists, the most closely comparable product(s) or service(s) for such bundle component and 

respective standalone prices; and (g) the monthly revenues accrued in Your internal accounting or 

financial reporting for the Eligible Digital Music Service in the bundle. 

RESPONSE TO REQUEST NO. 40: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks information concerning “all” of Spotify’s “consumer offerings, tiers or plans in which an 

Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital 

Music Service.”  Spotify further objects to this Request as disproportionate to the needs of, and 

not relevant to, the issues in this remand proceeding. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 41: 

All Analysis concerning promotional or financial impacts of any of Your Services 

(including bundles of products or services that include any of Your Services) on: (a) Your other 

business lines and other sources of revenue; (b) Your company value or market valuation; or (c) 

Your company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO REQUEST NO. 41: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request on the grounds that it is nonspecific 

and vague in requiring all analysis “concerning promotional or financial impacts of any of Your 

Services…on…other business lines and other sources of revenue…company value or market 
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valuation…company growth, revenues, profits, company value, brand, or ecosystem.”  Spotify 

further objects to this Request as disproportionate to the needs of, and not relevant to, the issues in 

this remand proceeding.  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 42: 

All Documents relied upon by Your witnesses in connection with any testimony offered in 

this proceeding on remand, including copies of all materials relied upon by Your expert witnesses 

in connection with their testimony offered on remand. 

RESPONSE TO REQUEST NO. 42: 

Spotify directs the Copyright Owners to the documents included in its April 1 production 

and in its supplemental production of materials relied upon by its witnesses in connection with 

their written direct remand testimony. 

REQUEST NO. 43: 

For any expert whose testimony You offer in this proceeding on remand, Documents 

sufficient to show all instances in which one of said expert’s opinions was fully or partially 

excluded or criticized by any court or regulatory body. 

RESPONSE TO REQUEST NO. 43: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that the requested Documents are publicly available.  

Spotify further objects to this Request on the ground that it is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding, including because it purports 
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to require production of materials related to cases and issues not related to the present proceeding.  

Spotify further objects to this Request as vague to the extent it calls for documents concerning 

any time the expert was “criticized.”   

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 44: 

All Documents concerning the calculation of  

 

 

 

 

RESPONSE TO REQUEST NO. 44: 

Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll Documents concerning the calculation of ‘effective rates’ for 

sound recording licenses.”  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify directs the Copyright Owners to Mr. Kung’s written direct remand testimony which 

explains the process for calculating the effective rates contained in his testimony as well as the 

documents included in Spotify’s April 1 production and in its supplemental production of materials 

relied upon by its witnesses in connection with their written direct remand testimony. 

REQUEST NO. 45: 

All Documents concerning the calculation of  

 

 including all data and inputs used to 

make such calculation and all Documents concerning the process for such calculation. 

RESPONSE TO REQUEST NO. 45: 
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Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll” documents.  Spotify further objects to this Request in that it is 

duplicative of other Requests which also seek information concerning   

Spotify also objects to this Request to the extent that it calls for information protected from 

discovery by any privilege or protection, including the attorney-client privilege and the attorney 

work product doctrine, as well as any documents that were prepared for, or in anticipation of, 

litigation. 

Spotify directs the Copyright Owners to Mr. Kung’s written direct remand testimony as 

well as the documents included in Spotify’s April 1 production and in its supplemental production 

of materials relied upon by its witnesses in connection with their written direct remand testimony. 

REQUEST NO. 46: 

Documents sufficient to show all  

 

 

RESPONSE TO REQUEST NO. 46: 

Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll” calculations.  

Spotify directs the Copyright Owners to Mr. Kung’s written direct remand testimony as 

well as the documents included in Spotify’s April 1 production and in its supplemental production 

of materials relied upon by its witnesses in connection with their written direct remand testimony. 

REQUEST NO. 47: 

All Documents concerning adjustments to Spotify’s Total Content Cost reporting based on 

payment of After-The-Fact SR Royalties. 

RESPONSE TO REQUEST NO. 47: 
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Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll” documents.  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 48: 

All Analysis concerning Effective SR Rates or Total SR Royalties calculations. 

RESPONSE TO REQUEST NO. 48: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify objects 

to this Request on the grounds that it is overly broad and unduly burdensome in that it seeks “[a]ll” 

analysis.  Spotify further objects to this Request as vague and as not proportional to the needs of 

this remand proceeding.  Spotify further objects to this Request on the grounds that it is duplicative 

of other Requests.  Spotify also objects to this Request to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege and 

the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation. 
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Spotify directs the Copyright Owners to Mr. Kung’s written direct remand testimony as 

well as the documents included in Spotify’s April 1 production and in its supplemental production 

of materials relied upon by its witnesses in connection with their written direct remand testimony. 

REQUEST NO. 49: 

All Effective SR Rate calculations for Your Services, broken down at every level of 

specificity at which they exist. 

RESPONSE TO REQUEST NO. 49: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll” calculations.  Spotify further objects to this Request as vague and as not proportional 

to the needs of this remand proceeding.  Spotify further objects to this Request to the extent it 

seeks information concerning calculations of rates that are not related to the operation of a Section 

115 compliant service.  Such information is not relevant to this remand proceeding.  Spotify also 

further objects to this Request on the grounds that it is duplicative of other Requests.  Spotify further 

objects to this Request on the ground that the Effective SR Rates for each of the three major labels 

for the 2018-2020 period have already been provided.  

Spotify directs the Copyright Owners to Mr. Kung’s written direct remand testimony as 

well as the documents included in Spotify’s April 1 production and in its supplemental production 

of materials relied upon by its witnesses in connection with their written direct remand testimony. 

REQUEST NO. 50: 

All Total SR Royalties calculations for Your Services, broken down at every level of 

specificity at which they exist. 

RESPONSE TO REQUEST NO. 50: 
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Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll” calculations.  Spotify further objects to this Request on the 

grounds that it is nonspecific and vague in requiring all Total SR Royalties calculations for 

Spotify’s “Services, broken down at every level of specificity at which they exist.”  Spotify further 

objects to this Request on the grounds that it is duplicative of other Requests. 

Subject to and without waiving its General and Specific Objections, Spotify will produce 

documents sufficient to show the total royalties paid for the right to use sound recordings on an 

annual basis over the 2018-2020 period.   

REQUEST NO. 51: 

Documents sufficient to show any and all differences or discrepancies between Your 

Effective SR Rate calculations and Your respective Total Content Costs calculation(s) for the same 

offering and reporting period. 

RESPONSE TO REQUEST NO. 51: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request as disproportionate to the needs of, and not relevant to, the issues in this 

remand proceeding. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 52: 

All Documents, including all correspondence with music publishers and other licensors of 

musical works, concerning Your purported overpayment of Mechanical Royalties in 2018 based 

on Your having made such payment at the Phonorecords II rates and terms. 

RESPONSE TO REQUEST NO. 52: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 
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“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “all” documents.  Spotify also objects to this Request to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege and 

the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 53: 

All Documents concerning the negotiation and performance of the Record Company 

Agreements referenced in the Bonavia Testimony, ¶¶ 11-21. 

RESPONSE TO REQUEST NO. 53: 

Spotify objects to this Request on the grounds that it is overly broad and unduly 

burdensome in that it seeks “[a]ll Documents.”  Spotify also objects to this Request on the grounds 

that it is duplicative of other Requests seeking information concerning Record Company 

Agreements.  Spotify further objects to this Request on the grounds that the term “performance” 

is vague and undefined.  Spotify also objects to this Request to the extent that it calls for 

information protected from discovery by any privilege or protection, including the attorney-client 

privilege and the attorney work product doctrine, as well as any documents that were prepared for, 

or in anticipation of, litigation. 

Subject to and without waiving its General and Specific Objections, Spotify agrees to 

produce non-privileged documents responsive to this Request relating solely to the specific 

negotiations and agreements with the three major record labels discussed in the Written Direct 

Remand Testimony of Christopher Bonavia, to the extent such documents can be located, 

reviewed, and produced with reasonable effort in the time allowed by the Remand Schedule Order.   
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REQUEST NO. 54: 

All Documents concerning any actual or potential plans or strategies to cross-market any 

of Your Eligible Digital Music Services with other goods, services or products. 

RESPONSE TO REQUEST NO. 54: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it seeks 

“[a]ll Documents.”  Spotify further objects to this Request as disproportionate to the needs of, and 

not relevant to, the issues in this remand proceeding.  Spotify also objects to this Request to the 

extent that it calls for information protected from discovery by any privilege or protection, 

including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

REQUEST NO. 55: 

All Analysis of any actual or potential benefits from cross-marketing any of Your Eligible 

Digital Music Services with other goods, services or products. 

RESPONSE TO REQUEST NO. 55: 

Spotify objects to this Request, pursuant to 37 C.F.R. § 351.5 and the Judges’ December 

23, 2020 Scheduling Order, on the grounds that it seeks the production of documents that are not 

“relat[ed] to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify further 

objects to this Request on the grounds that it is overly broad and unduly burdensome in that it 

seeks “[a]ll Analysis.”  Spotify further objects to this Request as disproportionate to the needs of, 

and not relevant to, the issues in this remand proceeding.  Spotify also objects to this Request to 

the extent that it calls for information protected from discovery by any privilege or protection, 
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including the attorney-client privilege and the attorney work product doctrine, as well as any 

documents that were prepared for, or in anticipation of, litigation. 

Spotify does not intend to produce documents in response to this Request.   

 

 

Dated:  April 13, 2021    By: /s/ Richard M. Assmus      

        

Richard M. Assmus  

       MAYER BROWN LLP 

       71 South Wacker Drive 

       Chicago, Illinois 60606 

       rassmus@mayerbrown.com  

       Tel: 312.782.0600 

 

A. John P. Mancini 

       Jacob E. Ebin 

       Allison Aviki 

       Margaret Wheeler-Frothingham 

       MAYER BROWN LLP 

       1221 Avenue of Americas 

       New York, New York 10020-1001 

       jmancini@mayerbrown.com 

       jebin@mayerbrown.com  

       aaviki@mayerbrown.com  

       mwheelerfrothingham@mayerbrown.com 

       Tel: 212.506.2500 

 

      Attorneys for Spotify USA Inc.  
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 
 
 
In the Matter of:   
 
DETERMINATION OF RATES  
AND TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
 
 

 
 
 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 
 

 

COPYRIGHT OWNERS’ FIRST SET OF INTERROGATORIES  
TO EACH OF THE SERVICES 

  
Pursuant to the Order Adopting Schedule for Proceedings on Remand of the Copyright 

Royalty Board in the above-captioned proceeding, eCRB Docket No. 23413 (the “Order”), the 

National Music Publishers’ Association and the Nashville Songwriters Association International 

(collectively, the “Copyright Owners”) hereby serve this First Set of Interrogatories (the 

“Interrogatories”) on each of Amazon.com Services LLC, Google LLC, Pandora Media, LLC, and 

Spotify USA Inc. (collectively, the “Services” and each individually a “Service”), and, further 

pursuant to the Order, responses to these Interrogatories by each Service shall be served on or 

before May 7, 2021. 

I.  INSTRUCTIONS 

1. Unless otherwise stated, the Relevant Time Period covered by these 

Interrogatories is from January 1, 2016 through and including April 1, 2021, and your responses 

should provide the requested information for the entire Relevant Time Period. 

2. Each of the following Interrogatories is continuing in nature.  If between the date 

hereof and the time a determination is issued in this proceeding on remand, You become aware of 
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any additional responsive information from the Relevant Time Period responsive to an 

Interrogatory, You shall promptly submit a supplemental or amended response to  such 

Interrogatory. 

3. If You are unable to answer an Interrogatory in full or in part, You should answer 

it to the extent possible, explain why the remainder cannot be answered, and state the nature of the 

information or knowledge that You assert cannot be furnished. 

4. Whenever You are instructed to identify a count, dollar amount, number, or other 

quantification, if such quantification is unknown to You, state Your best estimate, indicate that the 

response is an estimate, and explain why You are unable to provide a more precise response and 

how You arrived at your estimate. 

5. Whenever You identify a specific individual, please indicate: (a) the full name of 

the individual; (b) the individual’s employer; and (c) the individual’s employment position or title. 

6. When the identity or description of a Document or Communication is requested or 

referred to in response to an Interrogatory, please indicate where applicable: (a) the type of 

Document or Communication, such as a letter, memorandum, e-mail message, phone call, etc.; (b) 

the title, if any, of the Document or Communication; (c) the date of the Document or 

Communication; (d) the identity of the individual who authored the Document or Communication; 

(e) the identity of individuals to whom the Document or Communication is addressed; and (f) the 

Bates number(s) of the Document or Communication. 

7. Each Interrogatory should be answered separately and under oath. 

8. Attach or identify all Documents referred to or used in connection with the 

preparation of your responses to these Interrogatories. 
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9. If any Document identified pursuant to the above paragraph 8 was at one time in 

existence, but has been lost, destroyed, or otherwise disposed of, or if any Document requested or 

referred to in response to any Interrogatory exists, but is not available, identify in writing each 

such Document along with the following information: (i) the date it was lost, transferred, 

destroyed, or otherwise disposed of; (ii) the circumstances in which it was lost, destroyed or 

otherwise disposed of; and (iii) the identity of all persons with knowledge of the circumstances 

surrounding the disposal of the document. 

II.  DEFINITIONS 

The following definitions apply to these Interrogatories: 

1. You or Your.  The term “You” or “Your” shall mean, with respect to each Service 

answering the Interrogatories, that respective Service as well as its present and former parents, 

subsidiaries, and affiliates, its predecessors, its successors, and its present and former members, 

principals, officers, directors, employees, partners, associates, agents, representatives, and other 

persons acting or purporting to act on its behalf. 

2. Bundle.  The term “Bundle” shall mean any consumer offering or plan in which an 

Eligible Digital Music Service is bundled with any good or service that is not an Eligible Digital 

Music Service. 

3. Bundle Information.  The term “Bundle Information” shall mean for each Bundle: 

the Price charged to consumers for the Bundle; the components of the Bundle; and the standalone 

published price of each of the components of the Bundle.  Where there is no standalone published 

price for a component, and Your mechanical royalty calculation involved or required using the 

average standalone published price for the most closely comparable product or service in the U.S. 
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or the average of standalone prices for comparables, identify the respective comparable products 

and standalone published prices. 

4. Communication.  The term “Communication” means the transmittal of 

information in the form of facts, ideas, inquiries, or otherwise, in any medium, including without 

limitation paper and email correspondence and the transmittal of any Document. 

5. Cost.  The term “Cost” shall mean any and all costs expensed, incurred, or paid, 

including (a) royalties in connection with licenses for the use of sound recordings; (b) royalties in 

connection with Mechanical Licenses; (c) royalties in connection with licenses to publicly perform 

musical works; (d) any other costs for acquiring content; (e) non-content costs, including 

marketing costs, advertising costs, costs incurred in developing digital rights management or anti-

fraud efforts, costs of developing technology other than digital rights management, server and 

bandwidth costs, labor costs, costs of promotional activities, and real estate and premises overhead 

costs; and (f) any other types of costs. 

6. Discount Plan.  The term “Discount Plan” shall mean any Family Plan, Student 

Plan, or subscription to a Promotional Offering or Free Trial Offering. 

7. Document.  The term “Document” is defined as set forth in Rule 34(a) of the 

Federal Rules of Civil Procedure.  “Document” shall be broadly defined to include electronically-

stored information and all media on which information is recorded or stored. 

8. Eligible Digital Music Service.  The term “Eligible Digital Music Service” shall 

mean any product, offering, or service that involves activity that, in whole or in part, is currently 

or was at any time during the Relevant Time Period subject to compulsory licensing under Section 

115 and/or covered under 37 C.F.R. Part 385. 
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9. End User.  The term “End User” shall mean each user account with access to any 

Eligible Digital Music Service.  For example, if Family Z subscribes to a Family Plan and sets up 

five user accounts that are able to access the service under the authority of the Family Plan, You 

would count one (1) Family Plan and five (5) End Users for Family Z.  

10. Family Plan.  The term “Family Plan” shall mean a subscription to an offering 

marketed as a family plan, including a family plan as defined in 37 C.F.R. § 385.2 (2019). 

11. Free Trial Offering.  The term “Free Trial Offering” shall mean any free trial 

offering as defined in 37 C.F.R. § 385.2 (2019).   

12. Mechanical License.  The term “Mechanical License” shall mean any license 

granting rights subject to compulsory licensing under Section 115 (whether obtained by direct 

negotiation, from the Harry Fox Agency or other agent, or in compliance with the provisions of 

Section 115 and its implementing regulations). 

13. Price.  The term “Price” shall mean all prices or other amounts (whether measured 

in currency or any other form of consideration) listed or charged to any consumer in connection 

with a service, offering, plan, Bundle, or product in a Bundle.. 

14. Promotional Offering.  The term “Promotional Offering” shall mean any 

promotional offering as defined in 37 C.F.R. § 385.2 (2019).     

15. Relevant Time Period.  The term “Relevant Time Period” shall mean January 1, 

2016 through and including April 1, 2021. 

16. Student Plan.  The term “Student Plan” shall mean any student plan as defined in 

37 C.F.R. § 385.2 (2019).     
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17. TCC Prong.  The term “TCC Prong” shall mean the Total Content Cost prong in 

the Phonorecords III rates and terms as adopted in the final determination in this proceeding 

published at 84 Fed. Reg. 1918 (February 5, 2019). 

18. The singular form of a noun or pronoun shall be considered to include within its 

meaning the plural form of the noun or pronoun, and vice versa; and the past tense shall include 

the present tense where the clear meaning is not distorted.  The term “including” shall mean 

“including but not limited to.”  The term “or” shall mean “and” and vice-versa, as necessary to 

bring within the scope of the Requests all information or Documents that would be excluded absent 

this definition. 

III.  INTERROGATORIES 

1. For each type of Discount Plan You offer, provide the monthly numbers of (i) 

Discount Plans and (ii) associated End Users. 

2. Provide the Bundle Information for each Bundle offered to consumers. 

3. Provide the dollar amounts of all Costs for each of Your Eligible Digital Music 

Services, broken down monthly at each level of specificity at which they exist in Your records. 

4. Identify and describe the disruption or other impact the TCC Prong has had on You 

or Your company growth, revenues, profits, company value, brand, or ecosystem. 

5. Identify and describe all Communications with any licensor of sound recordings in 

which You requested a decrease in royalty rates for the use of sound recordings in any Eligible 

Digital Music Service. 
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Dated: April 9, 2021 
New York, New York  

 PRYOR CASHMAN LLP 
  
 
 By:       
 Donald S. Zakarin 
 Frank P. Scibilia 
 Benjamin K. Semel 
 7 Times Square 
 New York, New York 10036 
 (212) 421-4100 
 dzakarin@pryorcashman.com 
 fscibilia@pryorcashman.com 
 bsemel@pryorcashman.com 
 
 Attorneys for Copyright Owners 
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Before the 
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

 

In the Matter of: 
 
DETERMINATION OF RATES AND 
TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 
  

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 

Docket No. 16-CRB-003-PR (2018-2022) 
(Remand) 

 
AMAZON.COM SERVICES LLC’S OBJECTIONS TO 

COPYRIGHT OWNERS’ FIRST SET OF INTERROGATORIES 
 

Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5, 

and the Judges’ December 23, 2020 Order Adopting Schedule for Proceedings on Remand in the 

above-captioned proceedings, Amazon.com Services LLC (“Amazon”), by and through its 

attorneys, Kellogg, Hansen, Todd, Figel & Frederick, P.L.L.C, hereby objects to the First Set of 

Interrogatories (the “Interrogatories”) of National Music Publishers’ Association, Inc., and the 

Nashville Songwriters Association International (collectively, the “Copyright Owners”), dated 

April 9, 2021, as follows: 

PRELIMINARY STATEMENT 

1. These responses and objections are based on Amazon’s knowledge, information, 

and belief at this time.  Amazon’s search for information is ongoing and Amazon expressly 

reserves the right to supplement or amend the responses at any time.  Amazon further reserves 

the right to raise any additional objections deemed necessary or appropriate in light of or as the 

result of any further review. 

2. Amazon reserves all objections at any hearing or on any motion to the use or 

admissibility on any ground of any information identified or disclosed.  The identification or 
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disclosure of any information does not constitute an admission by Amazon that such information 

is relevant to the action or admissible in evidence. 

3. Neither the fact that an objection is interposed to a particular Interrogatory nor the 

fact that no objection is interposed necessarily means that responsive information exists. 

4. By responding to any Interrogatory, Amazon does not waive, and does not agree 

to waive, any attorney work-product doctrine, attorney-client privilege, or other protection.  Any 

inadvertent disclosure of protected information is not intended to waive any such protection, nor 

is the disclosure of any protected information to be deemed a waiver of such protection. 

5. Amazon reserves all objections to any additional discovery in these remand 

proceedings. 

GENERAL OBJECTIONS 

The following General Objections apply to each and every one of the Interrogatories, and 

should be considered part of Amazon’s response to each and every one of the Interrogatories.  

Any specific objections provided below are made in addition to these General Objections, and 

failure to reiterate a General Objection below does not constitute a waiver or limitation of that or 

any other objection. 

1. Amazon objects to the Interrogatories to the extent that they seek to impose 

obligations on Amazon beyond those imposed under Chapter 8 of the Copyright Act, 17 U.S.C. § 

801 et seq., 37 C.F.R. § 351.5, and the Judges’ Order Adopting Schedule for Proceedings on 

Remand, dated December 23, 2020, or other applicable rules or orders. 

2. Amazon objects to the Interrogatories to the extent that they seek disclosure of 

information protected by the attorney-client privilege, the common interest privilege, or the 

attorney work-product doctrine, or information that was prepared in anticipation of litigation or 
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is subject to any other privilege or exemption from discovery.  The inadvertent disclosure of any 

privileged or exempted information shall not be deemed a waiver of any applicable privilege or 

exemption.  Amazon objects to the Interrogatories to the extent that they seek disclosure of 

confidential, proprietary, or trade secret information. 

3. Amazon objects to the Interrogatories to the extent that they seek disclosure of 

information that is not specifically tailored to the relevant issues in these remand proceedings as 

to which the Judges re-opened the record, is beyond the scope of the limited area as to which the 

Judges re-opened the record in these remand proceedings, is irrelevant to the subject matter of 

Amazon’s limited new evidence submitted in these remand proceedings, or is not reasonably 

calculated to lead to the discovery of relevant admissible evidence. 

4. Amazon objects to the Interrogatories to the extent that they seek information that 

are not within Amazon’ possession, custody, or control. 

5. Amazon objects to the Interrogatories to the extent that they seek information 

already in the Copyright Owners’ possession, custody, or control, or might otherwise be obtained 

by the Copyright Owners from other sources and the burden of obtaining such information would 

be the same, or greater, for Amazon as it is for the Copyright Owners. 

OBJECTIONS TO DEFINITIONS 

The following objection applies to each and every one of the Interrogatories, and should 

be considered part of Amazon’s response to each and every one of the Interrogatories. 

1. Amazon objects to the definition of “Relevant Time Period” as overly broad.  

Interrogatories must “relat[e] to a[ ] filing that proffers new evidence.”  Order Adopting Schedule 

for Proceedings on Remand at 2.  Amazon’s new evidence addressed two specific time periods:  

the negotiation of amendments to agreements with the Majors,  
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, and the 

payment of Mechanical Royalties for Amazon Music Unlimited (“Unlimited”) from January 

2018 to October 2020.  Therefore, Amazon will construe the Relevant Time Period to begin on 

January 1, 2018, unless otherwise stated.  

SPECIFIC RESPONSES AND OBJECTIONS 

In addition to the foregoing General Responses and Objections, all of which are 

reasserted as to each of the Interrogatories as if fully set forth in response thereto, and without 

waiver thereof, Amazon makes the following Specific Responses and Objections. 

INTERROGATORY NO. 1: 

For each type of Discount Plan You offer, provide the monthly numbers of (i) Discount 
Plans and (ii) associated End Users. 

RESPONSE TO INTERROGATORY NO. 1: 

Amazon objects to Interrogatory No. 1 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Interrogatory – and each of its five Interrogatories – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these Interrogatories to the 

specific new evidence Amazon (or any Service) provided confirms that they relate to a filing that 

proffers new evidence, if at all, only through happenstance.  Amazon did not proffer any new 

evidence on any “Discount Plan.”  Therefore, Interrogatory No. 1 falls outside the scope of the 

limited discovery authorized by the Judges in these remand proceedings.  Amazon will provide 

any response to this Interrogatory, subject to these objections, on May 7, 2021. 

INTERROGATORY NO. 2: 

Provide the Bundle Information for each Bundle offered to consumers. 
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RESPONSE TO INTERROGATORY NO. 2: 

Amazon objects to Interrogatory No. 2 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Interrogatory – and each of its five Interrogatories – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these Interrogatories to the 

specific new evidence Amazon (or any Service) provided confirms that they relate to a filing that 

proffers new evidence, if at all, only through happenstance.  Amazon did not proffer any new 

evidence on any “Bundle offered to customers.”  Therefore, Interrogatory No. 2 falls outside the 

scope of the limited discovery authorized by the Judges in these remand proceedings.  Amazon 

will provide any response to this Interrogatory, subject to these objections, on May 7, 2021. 

INTERROGATORY NO. 3: 

Provide the dollar amounts of all Costs for each of Your Eligible Digital Music Services, 
broken down monthly at each level of specificity at which they exist in Your records. 

 
RESPONSE TO INTERROGATORY NO. 3: 

Amazon objects to Interrogatory No. 3 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Interrogatory – and each of its five Interrogatories – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these Interrogatories to the 

specific new evidence Amazon (or any Service) provided confirms that they relate to a filing that 

proffers new evidence, if at all, only through happenstance.  Amazon did not proffer any new 

evidence on Amazon’s costs for any “Eligible Digital Music Service[].”  Therefore, Interrogatory 

No. 3 falls outside the scope of the limited discovery authorized by the Judges in these remand 
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proceedings.  Amazon further objects to this compound Interrogatory as exceeding the five-

Interrogatory limit that the Judges set in these remand proceedings.  Id.  The Copyright Owners’ 

definition of “Cost” is a list of six types of costs (some of which themselves are lists):  “(a) 

royalties in connection with licenses for the use of sound recordings; (b) royalties in connection 

with Mechanical Licenses; (c) royalties in connection with licenses to publicly perform musical 

works; (d) any other costs for acquiring content; (e) non-content costs, including marketing 

costs, advertising costs, costs incurred in developing digital rights management or antifraud 

efforts, costs of developing technology other than digital rights management, server and 

bandwidth costs, labor costs, costs of promotional activities, and real estate and premises 

overhead costs; and (f) any other types of costs.”  Amazon will provide any response to this 

Interrogatory, subject to these objections, on May 7, 2021. 

INTERROGATORY NO. 4: 

Identify and describe the disruption or other impact the TCC Prong has had on You or 
Your company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO INTERROGATORY NO. 4: 

Amazon objects to Interrogatory No. 4 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Interrogatory – and each of its five Interrogatories – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these Interrogatories to the 

specific new evidence Amazon (or any Service) provided confirms that they relate to a filing that 

proffers new evidence, if at all, only through happenstance.  Amazon did not proffer any new 

evidence on the impact of the “TCC Prong” on Amazon as a general matter.  Therefore, 

Interrogatory No. 4 falls outside the scope of the limited discovery authorized by the Judges in 
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these remand proceedings.  Amazon will provide any response to this Interrogatory, subject to 

these objections, on May 7, 2021. 

INTERROGATORY NO. 5: 

Identify and describe all Communications with any licensor of sound recordings in which 
You requested a decrease in royalty rates for the use of sound recordings in any Eligible Digital 
Music Service. 

RESPONSE TO INTERROGATORY NO. 5: 

Amazon objects to Interrogatory No. 5 on the ground that it does not “relat[e] to a[ ] filing 

that proffers new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2.  The 

Copyright Owners served the same Interrogatory – and each of its five Interrogatories – on 

Google, Pandora, and Spotify, each of which submitted different new evidence from Amazon.  

The Copyright Owners’ failure to make any effort to tailor any of these Interrogatories to the 

specific new evidence Amazon (or any Service) provided confirms that they relate to a filing that 

proffers new evidence, if at all, only through happenstance.   

Amazon did not proffer new evidence related to Amazon’s rate discussions with the 

Majors as a general matter.  Instead, Amazon proffered new evidence about Amazon’s 

negotiations  with the three major record labels – Warner Music, Inc. 

(“Warner”), Universal Music LLC (“Universal”), and Sony Music Entertainment (“Sony”) 

(collectively, the “Majors”).  Supplemental Testimony by Rishi Mirchandani (“Mirchandani 

Supplemental Testimony”) ¶¶ 14-25.  Interrogatories about any other discussions with the 

Majors – including any ongoing negotiations – or about record labels other than the Majors fall 

outside the scope of Amazon’s new evidence and, therefore, of the limited discovery authorized 

by the Judges in these remand proceedings. 
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Further, Interrogatory No. 5 seeks identification and description of documents that 

Amazon has already agreed to produce in response to the Copyright Owners’ Document Request 

No. 14.  Amazon is not required to describe or summarize documents equally available to the 

Copyright Owners for examination.  Cf. Fed. R. Civ. P. 33(d). 

Amazon will provide any response to this Interrogatory, subject to these objections, on 

May 7, 2021. 

 
  

PUBLIC VERSION



RESTRICTED — Subject to Protective Order in 
Docket No. 16-CRB-0003-PR (2018-2022) (Phonorecords III) 

 

9  

Dated: April 9, 2021 Respectfully submitted, 
 

 /s/ Scott H. Angstreich    
Scott H. Angstreich 
Leslie V. Pope 
Julius P. Taranto 
KELLOGG, HANSEN, TODD,  
   FIGEL & FREDERICK, P.L.L.C. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Tel.:  (202) 326-7900 
Fax:  (202) 326-7999 
sangstreich@kellogghansen.com 
lpope@kellogghansen.com 
jtaranto@kellogghansen.com 
 
Counsel for Amazon.com Services LLC 

 

PUBLIC VERSION



CO-11 

PUBLIC VERSION



Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

The Library of Congress 
Washington, D.C. 

 

In re 
 
DETERMINATION OF RATES AND 
TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(Phonorecords III) 
 

 
 

Docket No. 16-CRB-0003-PR  
(2018-2022) (Remand) 

 
GOOGLE LLC’S RESPONSES TO COPYRIGHT OWNER’S FIRST SET OF 

INTERROGATORIES TO EACH OF THE SERVICES 
 

Pursuant to 37 C.F.R. § 351.5(b) and the Judges’ December 23, 2020 

Scheduling Order, Google LLC (“Google”), by its undersigned attorneys, hereby 

objects to the First Set of Interrogatories served by Copyright Owner’s.   

Google objects to the Interrogatories subject to the accompanying General and 

Specific Objections. Google also submits these objections subject to, without intending 

to waive, and expressly preserving: (a) any objections as to the competence, relevance, 

materiality, privilege, and/or admissibility into evidence of any information later 

produced in response to the Interrogatories; (b) the right to object to other discovery 

procedures involving or relating to the subject matter of the Interrogatories; and (c) 

the right to revise, correct, supplement or clarifyr any of the objections herein at any 

time. 

GENERAL OBJECTIONS 

The following General Objections apply to each Interrogatory whether or not 

specifically referred to and/or incorporated in the response to each Interrogatory. The 
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assertion of the same, similar or additional objections or partial responses to the 

Interrogatory does not waive any of Google’s General Objections. 

1. Google objects to the Interrogatories to the extent they purport to impose 

requirements or obligations that are inconsistent with or beyond those contemplated 

by 17 U.S.C. § 803(b)(6)(C) and 37 C.F.R. § 351.5(b). 

2. Google objects to the Interrogatories to the extent they purport to impose 

requirements or obligations that are inconsistent with or beyond those contemplated 

by 17 U.S.C. § 803(b)(6)(C) and 37 C.F.R. § 351.5(b) to the extent they seek 

information not directly related to Google’s written direct remand statement and 

testimony or otherwise impose a burden disproportionate to the needs of the case. 

3. Google objects to the Interrogatories to the extent they purport to impose 

requirements or obligations that are inconsistent or beyond those contemplated by 

the Judges’ December 23, 2020 Scheduling Order, including Interrogatories that call 

for disclosure of information not “relating to any filing that proffers new evidence.” 

4. Google objects to the Interrogatories to the extent they call for 

information the discovery of which is cumulative, duplicative, or may be obtained by 

Copyright Owners from some other source that is more convenient, less burdensome, 

or less expensive. 

5. Google objects to the Interrogatories to the extent they seek information 

that is publicly available or otherwise accessible to, or in the possession of, Copyright 

Owners or their representatives, attorneys, or agents.   
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6. Google objects to the Interrogatories to the extent they seek information 

that is protected from disclosure by a protective order in another litigation or 

proceeding.  

7. Google objects to the Interrogatories to the extent they seek information 

that: (1) was prepared for, or in anticipation of, litigation; (2) constitutes attorney 

work product; (3) contains confidential attorney-client communications; (4) are 

subject to the common interest privilege; or (5) are otherwise protected or subject to 

exemption from disclosure by any statute, rule, regulation, common law or other 

principle, or any other basis recognized under applicable law. 

8. Google objects to any Request, definition or instruction to the extent that 

it purports to require Google to summarize or assemble voluminous and detailed 

factual information. 

9. Google objects to the definitions of “You” and “Your” as overbroad to the 

extent these definitions purport to include corporate affiliates, parents, subsidiaries, 

business units, or divisions that have no relation to the streaming distribution of 

music eligible to be licensed under Section 115.  Google also objects to the extent these 

definitions cause Copyright Owners’ Interrogatories to call for information or data 

pertaining to products, services, or features not at issue in this proceeding. 

10.  Google objects to the definitions of “Business” and “Service” as 

overbroad to the extent these definitions purport to include corporate affiliates, 

parents, subsidiaries, business units, or divisions that have no relation to the 

streaming distribution of music eligible to be licensed under Section 115.  Google also 
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objects to the extent these definitions cause Copyright Owners’ Interrogatories to call 

for information or data pertaining to products, services, or features not at issue in 

this proceeding.  Where possible, Google will limit its responses to the Google Play 

Music and YouTube Music streaming services relevant to this matter. 

SPECIFIC OBJECTIONS 

Interrogatory No. 1: 

For each type of Discount Plan You offer, provide the monthly numbers of (i) 

Discount Plans and (ii) associated End Users. 

Response To Interrogatory No. 1: 

Google incorporates each of its General Objections as if set forth fully herein.  

Google objects to this Interrogatory pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, including because it seeks information not 

directly related to new evidence or testimony proffered by Google in this remand 

proceeding.  Google further objects that this Request is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding, including because 

it is outside the scope of discovery in this remand proceeding.  The Judges specifically 

re-opened discovery only on issues related to the rate structure, and in particular the 

TCC component of the rate structure – not with respect to the issues pertaining to 

family and student plans.  Google further objects that this Interrogatory is compound 

and contains multiple subparts that should be treated as independent 

interrogatories.  Because the Copyright Owners have nominally served at least five 

interrogatories on each of the individual services participating in this remand 
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proceeding but multiple interrogatories contain distinct subparts, the Copyright 

Owners have exceeded the five interrogatories allotted each side in this proceeding 

pursuant to the Schedule Order.    

In light of its objections, Google does not intend to provide a further response 

to this Interrogatory.  If, after meeting and conferring with Copyright Owners, Google 

does determine that a response is warranted, it will provide such response by May 7, 

2021, the date mandated for such responses in the Judges’ December 23, 2020 

Scheduling Order.   

Interrogatory No. 2: 

Provide the Bundle Information for each Bundle offered to consumers. 

Response To Interrogatory No. 2: 

Google incorporates each of its General Objections as if set forth fully herein.  

Google objects to this Interrogatory pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, including because it seeks information not 

directly related to new evidence or testimony proffered by Google in this remand 

proceeding.  Google further objects that this Request is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding, including because 

it is outside the scope of discovery in this remand proceeding.  The Judges specifically 

re-opened discovery only on issues related to the rate structure – not with respect to 

bundled offerings. Google further objects that this Interrogatory is compound and 

contains multiple subparts.  Because the Copyright Owners have nominally served 

at least five interrogatories on each of the individual services participating in this 
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remand proceeding but multiple interrogatories contain distinct subparts, the 

Copyright Owners have exceeded the five interrogatories allotted each side in this 

proceeding pursuant to the Schedule Order.    

In light of its objections, Google does not intend to provide a further response 

to this Interrogatory.  If, after meeting and conferring with Copyright Owners, Google 

does determine that a response is warranted, it will provide such response by May 7, 

2021, the date mandated for such responses in the Judges’ December 23, 2020 

Scheduling Order.     

Interrogatory No. 3: 

Provide the dollar amounts of all Costs for each of Your Eligible Digital Music 

Services, broken down monthly at each level of specificity at which they exist in Your 

records. 

Response To Interrogatory No. 3: 

Google incorporates each of its General Objections as if set forth fully herein.  

Google objects to this Interrogatory pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, including because it seeks information not 

directly related to new evidence or testimony proffered by Google in this remand 

proceeding.  Google further objects that this Request is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding, including because 

it seeks information concerning “all Costs” for Google’s digital music services.  Google 

objects on the grounds that Copyright Owners have exceeded the five interrogatories 

allotted each side in this proceeding pursuant to the Schedule Order.  
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In light of its objections, Google does not intend to provide a further response 

to this Interrogatory.  If, after meeting and conferring with Copyright Owners, Google 

does determine that a response is warranted, it will provide such response by May 7, 

2021, the date mandated for such responses in the Judges’ December 23, 2020 

Scheduling Order.   

Interrogatory No. 4: 

Identify and describe the disruption or other impact the TCC Prong has had 

on You or Your company growth, revenues, profits, company value, brand, or 

ecosystem. 

Response To Interrogatory No. 4: 

Google incorporates each of its General Objections as if set forth fully herein.  

Google objects to this Interrogatory pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, including because it seeks information not 

directly related to new evidence or testimony proffered by Google in this remand 

proceeding.  Google further objects that this Request is broad, nonspecific, overly 

burdensome and not proportional to the needs of this proceeding.  Google objects that 

this Interrogatory is compound and contains multiple subparts.  Because the 

Copyright Owners have nominally served at least five interrogatories on each of the 

individual services participating in this remand proceeding but multiple 

interrogatories contain distinct subparts, the Copyright Owners have exceeded the 

five interrogatories allotted each side in this proceeding pursuant to the Schedule 

Order.   
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In light of its objections, Google does not intend to provide a further response 

to this Interrogatory.  If, after meeting and conferring with Copyright Owners, Google 

does determine that a response is warranted, it will provide such response by May 7, 

2021, the date mandated for such responses in the Judges’ December 23, 2020 

Scheduling Order.   

Interrogatory No. 5: 

Identify and describe all Communications with any licensor of sound 

recordings in which You requested a decrease in royalty rates for the use of sound 

recordings in any Eligible Digital Music Service. 

Response To Interrogatory No. 5: 

Google incorporates each of its General Objections as if set forth fully herein.  

Google further objects that this Request is broad, nonspecific, overly burdensome and 

not proportional to the needs of this proceeding, including because it purports to 

require Google to describe or characterize communications rather than producing the 

communications to Copyright Owners.  Google also objects that this Request is 

cumulative of other discovery served by Copyright Owners, including Request for 

Production Nos. 14-15.  Google objects on the grounds that Copyright Owners have 

exceeded the five interrogatories allotted each side in this proceeding pursuant to the 

Schedule Order.  

  Subject to and without waiving its objections, Google responds that it will 

respond to this Interrogatory by May 7, 2021, the date mandated for such responses 

in the Judges’ December 23, 2020 Scheduling Order.  
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Dated: April 16, 2021 
   /s/ David P. Mattern  

David P. Mattern 
1700 Pennsylvania Avenue 
Suite 200 
Washington, DC 20009 
+1 202 626 2946 
dmattern@kslaw.com 
 
Counsel for Google LLC 
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Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

THE LIBRARY OF CONGRESS 
Washington, D.C. 

 
 

In the Matter of: 
 
DETERMINATION OF ROYALTY RATES AND 
TERMS FOR MAKING AND DISTRIBUTING 
PHONORECORDS (Phonorecords III) 
 

Docket No. 16–CRB–0003–PR 
(2018–2022) (Remand) 

 
PANDORA MEDIA, LLC’S OBJECTIONS TO COPYRIGHT OWNERS’ FIRST SET OF 

INTERROGATORIES TO EACH OF THE SERVICES 
 

Pursuant to Chapter 8 of the Copyright Act, 17 U.S.C. § 801 et seq., 37 C.F.R. § 351.5, 

and in accordance with the Copyright Royalty Judges’ (the “Judges”) Order Adopting Schedule 

for Proceedings on Remand, dated December 23, 2020 (the “Remand Scheduling Order”), 

Pandora Media, LLC (“Pandora”), by its undersigned attorneys, hereby objects to the Copyright 

Owners’ First Set of Interrogatories to Each of the Services, dated April 9, 2021 (the 

“Interrogatories”).  Any responses to the Interrogatories will be served under separate cover on 

or before May 7, 2021, in accordance with the Remand Scheduling Order.  Pandora objects to 

the Interrogatories pursuant to and subject to the accompanying General Objections, Objections 

to Definitions and Instructions, and Specific Objections.  The General Objections and Objections 

to Definitions and Instructions are incorporated into each of the Specific Objections below as if 

they were fully repeated therein and therefore need not be specifically repeated in such Specific 

Objections.   

Pandora also submits these objections subject to, without intending to waive, and 

expressly preserving:  (a) any objections as to the competence, relevance, materiality, privilege, 

and/or admissibility into evidence of any document eventually attached or identified in response 
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to the Interrogatories (if any); (b) the right to object to other discovery procedures involving or 

relating to the subject matter of the Interrogatories; and (c) the right to revise, correct, 

supplement or clarify any eventual responses to the Interrogatories.  Any eventual responses to 

the Interrogatories shall not be construed as an admission of the relevance or admissibility into 

evidence of such answer or of the propriety of the Interrogatories.  Pandora reserves the right to 

assert additional objections to the Interrogatories as necessary and/or appropriate. 

GENERAL OBJECTIONS 

A. Pandora objects to the Interrogatories as overbroad and unduly burdensome to the 

extent any Interrogatory would require Pandora to spend an unreasonable amount of time, effort 

and resources in order to respond, and to the extent that full compliance with any Interrogatory 

as broadly construed is not possible in the time allowed by the Remand Scheduling Order. 

B. Pandora objects to the Interrogatories to the extent they seek information that does 

not relate to “any filing that proffers new evidence.”  See Remand Scheduling Order at 2.  

Pandora will not search for, identify, or provide information or documents unless they are related 

to the new evidence submitted.   

C. Pandora objects to the Interrogatories as improperly numerous on the grounds 

that, because the Copyright Owners have served five interrogatories on each of the individual 

services participating in this remand proceeding, and because some such interrogatories are 

compound and contain numerous subparts (including subparts attributable to the meaning of 

certain defined terms), the Copyright Owners have exceeded the five interrogatories allotted each 

side in this proceeding pursuant to the Remand Scheduling Order.   

D. Any eventual responses to the Interrogatories will be made solely for the purposes 

of this remand proceeding.  Pandora intends no incidental or implied admissions by any eventual 

answers and/or by its objections to these Interrogatories. Whether Pandora answers or objects to 

PUBLIC VERSION



RESTRICTED—Subject to Protective Order in 
Docket No. 16–CRB–0003–PR (2018–2022) 
 

3 

any particular Interrogatory should not be interpreted as an admission that Pandora accepts or 

admits the existence of any fact(s) set out or assumed by such Interrogatory, or that such answer 

or objection necessarily constitutes admissible evidence. Furthermore, whether Pandora answers 

part or all of any particular Interrogatory is not intended and should not be construed as a waiver 

by Pandora of any or all objections which may be applicable to such Interrogatory. 

E. Pandora objects to the Interrogatories as overbroad and unduly burdensome to the 

extent they seek information or documents that are not relevant or do not appear reasonably 

calculated to lead to the discovery of admissible evidence.  See 37 C.F.R. § 351.5(b); 17 U.S.C. 

§ 803(b)(6)(C).   

F. Pandora objects to the Interrogatories to the extent they include broad, nonspecific 

discovery requests that are forbidden by 37 C.F.R. § 351.5(b).   

G. Pandora objects to the Interrogatories to the extent they or the Definitions and 

Instructions contained therein cause any part of the Interrogatories to be vague, ambiguous, 

and/or confusing.   

H. Pandora objects to the Interrogatories and the Definitions and Instructions 

contained therein to the extent the Copyright Owners seek to impose on Pandora any obligation 

different from and broader than that provided for, required by, or permitted by the Copyright Act 

and any applicable regulations, rules, case law, or the Remand Scheduling Order. 

I. Pandora objects to the Interrogatories to the extent that they would require 

Pandora to compile documents in a manner that they are not maintained in the ordinary course of 

business, or to create documents, tables, reviews, models, etc., that do not already exist. 

J. Pandora objects to the Interrogatories to the extent they seek information the 

discovery of which is cumulative, duplicative, or may be obtained by the Copyright Owners from 
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some other source that is more convenient, less burdensome, or less expensive, including 

information that is publicly available or otherwise accessible to, or in the possession of, the 

Copyright Owners or their representatives, attorneys, agents, or members. 

K. Pandora objects to the Interrogatories insofar as they seek information that:  (1) 

was prepared for, or in anticipation of, litigation; (2) constitutes attorney work product; (3) 

contains confidential attorney-client communications; (4) is subject to common interest 

privilege; or (5) is otherwise privileged, protected, or subject to exemption from disclosure by 

any statute, rule, regulation, common law, or other principle, or any other basis recognized under 

applicable law.  Pursuant to Section IV.E of the Protective Order dated July 26, 2016 (the 

“Protective Order”), inadvertent disclosure of any privileged information by Pandora will not 

and shall not be deemed to be a waiver of any applicable privilege with respect to such 

information. 

L. Pandora objects to any Interrogatory, Definition, or Instruction to the extent that it 

purports to require Pandora to provide information related to Pandora’s provision of services 

outside of the United States or related to Pandora’s non-interactive services, which are not 

subject to the Section 115 compulsory license.   

M. Pandora objects to the Interrogatories to the extent that, for certain categories, 

they seek “all” information or communications concerning a particular subject, on the grounds 

that such Interrogatories are overbroad and unduly burdensome in the limited time frame 

provided for discovery under the Remand Scheduling Order.  

N. Pandora reserves the right to supplement, amend, or correct its objections to the 

Interrogatories. 
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OBJECTIONS TO DEFINITIONS AND INSTRUCTIONS 

A. Pandora objects to Instruction Nos. 3 & 4 to the extent that they purport to require 

Pandora to provide detailed explanation for Pandora’s inability to respond to an Interrogatory 

and or Pandora’s lack of knowledge about the requested information, which is unduly 

burdensome, time-consuming, and beyond the scope of Pandora’s discovery obligations.   

B. Pandora objects to Instruction No. 6 to the extent that it purports to require 

Pandora to provide a detailed description of a document beyond the Bates number(s) as unduly 

burdensome and time-consuming.   

C. Pandora objects to Instruction Nos. 8 & 9 as vague, ambiguous, unduly 

burdensome and time consuming and seeking information beyond the scope of Pandora’s 

discovery obligations and/or duplicative and cumulative of Copyright Owners’ requests for 

production of documents to Pandora. 

D. Pandora objects to the definition of “You” or “Your” to the extent it purports to 

require Pandora to gather information from parties as to which Pandora has no right or obligation 

to collect information.  Pandora also objects to this definition to the extent it seeks information 

that is not within Pandora’s possession, custody, or control, not relevant to the issues in this 

proceeding, or protected from discovery by the attorney-client privilege, work product doctrine, 

or any other applicable privilege, immunity, or protection.   

E. Pandora objects to the definition of “Cost” as overbroad to the extent it seeks 

information outside the scope of new evidence proffered by Pandora.  Pandora proffered 

evidence exclusively concerning rates negotiated for sound recording license agreements.  

Pandora did not proffer any new evidence concerning the numerous costs identified in subparts 

(b) through (f) of this definition.  Pandora further objects to the definition of “Cost” as vague or 

ambiguous to the extent seeks information about “any other costs” and “other types of costs,” 
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which do not reasonably identify the information sought by any Interrogatory in which this 

definition may be used.   

PANDORA’S SPECIFIC OBJECTIONS  

INTERROGATORY NO. 1: 

For each type of Discount Plan You offer, provide the monthly numbers of (i) Discount Plans 
and (ii) associated End Users. 

OBJECTION TO INTERROGATORY NO. 1: 

 Pandora objects to this Interrogatory as seeking information and documents not “relat[ed] 

to any filing that proffers new evidence” (Remand Scheduling Order at 2), and as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  

Pandora has not proffered any new evidence related to its discount plans or associated end users.  

Pandora also objects to this Interrogatory as improper, compound, overbroad, and unduly 

burdensome, including because it is comprised of two distinct subparts and seeks the requested 

information on a monthly basis.    

INTERROGATORY NO. 2: 

Provide the Bundle Information for each Bundle offered to consumers. 
 
OBJECTION TO INTERROGATORY NO. 2: 

Pandora objects to this Interrogatory as seeking information and documents not “relat[ed] 

to any filing that proffers new evidence” (Remand Scheduling Order at 2), and as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  

Pandora has not proffered any new evidence related to product bundles.  Pandora also objects to 

this Interrogatory as improper, compound, overbroad, and unduly burdensome, including insofar 

as this Interrogatory and the definition of “Bundle Information” seek numerous categories of 

information, including information that is publicly available and as equally accessible to the 
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Copyright Owners as to Pandora.  Pandora further objects to this Interrogatory to the extent that 

it seeks information relating to Pandora’s non-interactive services, which are not subject to the 

Section 115 compulsory license.  Finally, Pandora objects to this Interrogatory to the extent that 

it is duplicative of Request 40 in the Copyright Owners’ First Set of Requests for Production of 

Documents on Remand.   

INTERROGATORY NO. 3: 

Provide the dollar amounts of all Costs for each of Your Eligible Digital Music Services, broken 
down monthly at each level of specificity at which they exist in Your records. 
 
OBJECTION TO INTERROGATORY NO. 3: 

Pandora objects to this Interrogatory as seeking information and documents not “relat[ed] 

to any filing that proffers new evidence” (Remand Scheduling Order at 2), and as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  

Pandora has not proffered any new evidence related to the “Costs” of its music services.  

Pandora also objects to this Interrogatory as improper, compound, overbroad, and unduly 

burdensome, including because “Costs” is defined to include six enumerated subparts seeking 

entirely distinct cost information (which themselves contain what amount to even more 

subparts), and because the requested information is sought on a monthly basis.   

Pandora further objects to this Interrogatory as vague and ambiguous, including insofar 

as the term “Costs” seeks unspecified information concerning any “any other costs” and “other 

types of costs.”  Finally, Pandora objects to this Interrogatory insofar as it duplicative of 

Requests 2, 3, 4, 10, 11 in the Copyright Owners’ First Set of Requests for Production of 

Documents on Remand.  In response to certain of the Copyright Owners’ document requests, 

Pandora has already agreed to produce documents sufficient to show amounts actually paid 
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annually to sound recording rights owners from the launch of its Pandora Plus and Premium 

services through the present. 

INTERROGATORY NO. 4: 

Identify and describe the disruption or other impact the TCC Prong has had on You or Your 
company growth, revenues, profits, company value, brand, or ecosystem. 
 
OBJECTION TO INTERROGATORY NO. 4: 

Pandora objects to this Interrogatory as seeking information and documents not “relat[ed] 

to any filing that proffers new evidence” (Remand Scheduling Order at 2), and as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  

Pandora has not proffered any new evidence suggesting that it expects to pay under the TCC 

Prong or related to the “disruption or other impact” that the TCC Prong may or may not have on 

Pandora’s “company growth, revenues, profits, company value, brand, or ecosystem.”  Pandora 

also objects to the phrase “disruption or other impact” as used in this Interrogatory as overbroad, 

unduly burdensome, and vague and ambiguous.  

INTERROGATORY NO. 5: 

Identify and describe all Communications with any licensor of sound recordings in which You 
requested a decrease in royalty rates for the use of sound recordings in any Eligible Digital 
Music Service. 
 
OBJECTION TO INTERROGATORY NO. 5: 

Pandora objects to this Interrogatory to the extent that it seeks information and 

documents not “relat[ed] to any filing that proffers new evidence” (Remand Scheduling Order at 

2), and as disproportionate to the needs of, and not relevant to, the issues in this remand 

proceeding.  Pandora also objects to this Interrogatory as overbroad and unduly burdensome, 

including because it seeks an identification of “all Communications with any licensor of sound 

recordings” dating back to January 1, 2016, and because it seeks such Communications with 
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respect to any request to decrease royalty rates, regardless of the reason or broader context of the 

negotiations.  

The new evidence Pandora proffered with respect to sound recording license agreements 

concerned only a specific subset of agreements—as discussed in the Written Direct Remand 

Testimony of George White (the “White Testimony”)—and only the negotiation of rates for 

those agreements in a particular time window after the Final Determination in this proceeding.  

Further, the White Testimony is limited to a discussion of Pandora’s efforts to  

 

  Communications with licensors regarding those 

specific agreements and negotiations have already been identified and described in the White 

Testimony, email correspondence undergirding those descriptions were attached as exhibits to 

the White Testimony, and Pandora has already agreed to produce additional documents 

regarding those negotiations, including email correspondence and related draft agreements, in 

response to the Copyright Owners’ document requests.  Pandora therefore further objects to this 

Interrogatory as seeking information already provided by Pandora and as duplicative of the 

Copyright Owners’ documents requests.   

 

April 16, 2021 By:   /s/ Benjamin E. Marks  
Benjamin E. Marks 
Todd D. Larson 
Aaron J. Curtis 
Jeremy P. Auster 
David J. Bier 
 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Tel.:  (212) 310-8000 
Fax:  (212) 310-8007 
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benjamin.marks@weil.com 
todd.larson@weil.com 
aaron.curtis@weil.com 
jeremy.auster@weil.com 
david.bier@weil.com  
 
Counsel for Pandora Media, LLC 
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Before the  
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of: 

DETERMINATION OF RATES AND 
TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 

Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 

 

OBJECTIONS TO COPYRIGHT OWNERS’ FIRST SET OF  
INTERROGATORIES TO EACH OF THE SERVICES 

Pursuant to 17 U.S.C. § 803(b)(6)(C)(v), 37 C.F.R. § 351.5(b), and the Copyright Royalty 

Board’s December 23, 2020 Order Adopting Schedule for Proceedings on Remand in the above-

captioned proceeding, Spotify USA Inc. (“Spotify”), by its undersigned attorneys, submits the 

following objections to the National Music Publishers’ Association and the Nashville Songwriters 

Association International (collectively, the “Copyright Owners”) First Set of Interrogatories (the 

“Interrogatories”). 

GENERAL STATEMENT 

1. Spotify objects to the Interrogatories, and all Instructions and Definitions thereto, 

to the extent that they impose any obligation on Spotify beyond those imposed by 37 C.F.R. § 

351.5(b), 17 U.S.C. § 803(b)(6)(C)(v), and the Copyright Royalty Board’s Order Adopting 

Schedule for Proceedings on Remand, dated December 23, 2020 (“Remand Schedule Order”).  

Specifically, Spotify objects to the Interrogatories to the extent they seek information not directly 

related to Spotify’s written direct remand submission or otherwise impose a burden 

disproportionate to the needs of the remand proceeding.  The Remand Schedule Order calls only 

for “discovery relating to any filing that proffers new evidence.” Remand Schedule Order at 2.   
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2. Spotify objects to the Interrogatories as improperly numerous on the grounds that, 

because the Copyright Owners have served five interrogatories on each of the individual services 

participating in this remand proceeding, and because some such interrogatories are compound, the 

Copyright Owners have exceeded the five interrogatories allotted each side in this proceeding 

pursuant to the Remand Schedule Order.   

3. Nothing herein shall be construed as an admission by Spotify regarding the 

competence, admissibility or relevance of any fact, answer or document, or as an admission of the 

truth or accuracy of any characterization or document of any kind sought by the Interrogatories.  

Spotify reserves its rights to challenge the competency, relevance, materiality and admissibility of 

any information or documents Spotify provides in response to any of the Interrogatories at a trial, 

of this or any other proceeding. 

4. Spotify’s responses are made solely for the purposes of this remand proceeding.  

Spotify intends no incidental or implied admissions by its answers and/or objections to these 

Interrogatories. Whether Spotify answers or objects to any particular Interrogatory should not be 

interpreted as an admission that Spotify accepts or admits the existence of any fact(s) set out or 

assumed by such Interrogatory, or that such answer or objection necessarily constitutes admissible 

evidence. Furthermore, whether Spotify answers part or all of any particular Interrogatory is not 

intended and should not be construed as a waiver by Spotify of any or all objections which may 

be applicable to such Interrogatory. 

5. Spotify objects to each Interrogatory to the extent that it calls for information 

protected from discovery by any privilege or protection, including the attorney-client privilege and 

the attorney work product doctrine, as well as any documents that were prepared for, or in 

anticipation of, litigation.  To the extent that any documents or information subject to a privilege 
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or otherwise protected from discovery are produced in response to these Interrogatories, such 

production is inadvertent and is not intended as a waiver. 

6. Spotify objects to the Interrogatories, and all Instructions and Definitions thereto, 

pursuant to 37 C.F.R. § 351.5(b), to the extent that they include broad, nonspecific discovery 

requests. 

7. Spotify objects to the Interrogatories and the Definitions and Instructions contained 

therein to the extent that they seek to impose on Spotify any obligation different from and broader 

than that provided for, required by, or permitted by the Copyright Act and any applicable 

regulations, rules, case law, or future court orders governing the proper scope, timing and extent 

of discovery in this remand proceeding. 

8. Spotify objects to the Interrogatories to the extent that they seek the disclosure of 

information or documents that are subject to an obligation of confidentiality owed by Spotify to 

any third party. 

9. Spotify objects to the Interrogatories on the grounds that they are overly broad and 

unduly burdensome to the extent they seek documents or information beyond the possession, 

custody, or control of Spotify and/or to the extent they would require Spotify to spend an 

unreasonable amount of time, effort, and resources in order to respond.  In responding, Spotify 

will make reasonable efforts to search for information from those individuals employed by or on 

behalf of Spotify whom Spotify reasonably believes are likely to have responsive information 

associated with this remand proceeding, but each and every employee has not been, and could not 

be, contacted and questioned or their documents searched for information that would assist in 

answering the Interrogatories. 
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10. Spotify’s analysis of this matter is ongoing.  Accordingly, these objections, and any 

documents or information produced in response to these Interrogatories, reflect information 

identified as of the time that objections and responses are served.  Accordingly, Spotify reserves 

the right to alter, amend or supplement these objections, its responses, and its document production 

to the extent warranted and required. 

11. Spotify objects to the Interrogatories, and all Instructions and Definitions thereto, 

to the extent they request information and documents that are a matter of public record, in the 

possession of a third party, in the possession of the Copyright Owners, more properly obtained 

from another party in this proceeding, or otherwise available to the Copyright Owners through a 

source other than Spotify. 

12. Spotify objects to the Interrogatories to the extent they call for information the 

discovery of which is cumulative or duplicative. 

13. Spotify objects to the Interrogatories to the extent they are vague and/or ambiguous. 

14. Spotify objects to the Interrogatories to the extent that, for certain categories, they 

seek “all” information concerning a particular subject, on the grounds that such interrogatories are 

overly broad and unduly burdensome in the limited time frame provided for collection, review, 

and disclosure of information in this remand proceeding. 

15. Spotify objects to the Interrogatories, and all Instructions and Definitions thereto, 

to the extent that they purport to require Spotify to summarize or assemble voluminous and detailed 

factual information on the grounds that such interrogatories are unduly burdensome. 

16. Neither the fact that an objection is interposed to a particular interrogatory nor the 

fact that no objection is interposed necessarily means that responsive information exists. 
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17. The statement that non-privileged information will be produced in response to a 

particular Interrogatory does not mean that Spotify knows the information to exist, or to be in 

Spotify’s possession, custody, or control. 

18. Spotify objects to the Definitions and Instructions to the extent they seek to impose 

obligations beyond those set forth in applicable law.   

19. Spotify objects to the definition of “You” or “Your” to the extent that the definition 

purports to include affiliates that are neither identified nor parties to this remand proceeding.  For 

the same reason, Spotify objects to the inclusion in the definition of unidentified predecessors or 

successors in interest. 

20. All of these General Objections are incorporated into the Specific Objections and 

Responses set forth below as if repeated fully therein.  The fact that Spotify may provide a response 

to an Interrogatory does not constitute a waiver of any general or specific objection. 

OBJECTIONS TO  
COPYRIGHT OWNERS’ FIRST SET OF INTERROGATORIES 

INTERROGATORY NO. 1: 

For each type of Discount Plan You offer, provide the monthly numbers of (i) Discount 
Plans and (ii) associated End Users. 

RESPONSE TO INTERROGATORY NO. 1: 

Spotify objects to this Interrogatory, pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, on the grounds that it seeks information that is not “relat[ed] 

to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify did not proffer 

new evidence regarding Discount Plans or the End Users for Discount Plans in its written direct 

remand submission in this proceeding.  Spotify further objects to this Interrogatory as compound 

on the grounds that it comprises at least two separate interrogatories.  Spotify further objects to 

this Interrogatory on the grounds that, because the Copyright Owners have served at least five 
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interrogatories on each of the individual services participating in this remand proceeding, the 

Copyright Owners have exceeded the five interrogatories allotted each side in this proceeding 

pursuant to the Remand Schedule Order.  Spotify further objects to this Interrogatory as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  Spotify 

further objects to this Interrogatory to the extent that it calls for information protected from 

discovery by any privilege or protection, including the attorney-client privilege and the attorney 

work product doctrine, as well as any information that was prepared for, or in anticipation of, 

litigation.   

Spotify does not intend to respond to this Interrogatory. 

INTERROGATORY NO. 2: 

Provide the Bundle Information for each Bundle offered to consumers. 

RESPONSE TO INTERROGATORY NO. 2: 

Spotify objects to this Interrogatory, pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, on the grounds that it seeks information that is not “relat[ed] 

to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify did not proffer 

new evidence regarding Bundles in its written direct remand submission in this proceeding.  

Spotify further objects to this Interrogatory as compound on the grounds that the defined term 

“Bundle Information” includes three distinct categories of information.  As a result, this 

Interrogatory comprises at least three separate interrogatories. Spotify further objects to this 

Interrogatory on the grounds that, because the Copyright Owners have served at least five 

interrogatories on each of the individual services participating in this remand proceeding, the 

Copyright Owners have exceeded the five interrogatories allotted each side in this proceeding 

pursuant to the Remand Schedule Order.  Spotify further objects to this Interrogatory as 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding.  Spotify 
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further objects to this Interrogatory to the extent that it calls for information protected from 

discovery by any privilege or protection, including the attorney-client privilege and the attorney 

work product doctrine, as well as any information that was prepared for, or in anticipation of, 

litigation.  

Spotify does not intend to respond to this Interrogatory. 

INTERROGATORY NO. 3: 

Provide the dollar amounts of all Costs for each of Your Eligible Digital Music Services, 
broken down monthly at each level of specificity at which they exist in Your records. 

RESPONSE TO INTERROGATORY NO. 3: 

Spotify objects to this Interrogatory, pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, on the grounds that it seeks information that is not “relat[ed] 

to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify did not proffer 

new evidence regarding the “Costs” for its Digital Music Services in its written direct remand 

submission in this proceeding other than limited new evidence regarding certain sound recording 

costs, the dollar amounts of which Spotify has already provided.  Spotify further objects to this 

Interrogatory as compound on the grounds that the defined term “Costs” includes six distinct 

categories of costs, several of which are themselves compound.  As a result, this Interrogatory 

comprises at least six separate interrogatories.  Spotify further objects to this Interrogatory on the 

grounds that, because the Copyright Owners have served at least five interrogatories on each of 

the individual services participating in this remand proceeding, the Copyright Owners have 

exceeded the five interrogatories allotted each side in this proceeding under the Remand Schedule 

Order.  Spotify further objects to this Interrogatory as disproportionate to the needs of, and not 

relevant to, the issues in this remand proceeding.  Spotify further objects to this Interrogatory as 

overly broad and unduly burdensome to the extent it calls for “Costs” broken down “monthly” and 
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at “each level of specificity.”  Spotify further objects to this Interrogatory to the extent that it calls 

for information protected from discovery by any privilege or protection, including the attorney-

client privilege and the attorney work product doctrine, as well as any information that was 

prepared for, or in anticipation of, litigation.   

Spotify does not intend to respond to this Interrogatory. 

INTERROGATORY NO. 4: 

Identify and describe the disruption or other impact the TCC Prong has had on You or 
Your company growth, revenues, profits, company value, brand, or ecosystem. 

RESPONSE TO INTERROGATORY NO. 4: 

Spotify objects to this Interrogatory, pursuant to 37 C.F.R. § 351.5 and the Judges’ 

December 23, 2020 Scheduling Order, on the grounds that it seeks information that is not “relat[ed] 

to any filing that proffers new evidence.”  Remand Schedule Order at 2.  Spotify did not proffer 

new evidence regarding the impact of the TCC Prong on Spotify in its written direct remand 

submission in this proceeding.  Spotify further objects to this Interrogatory on the grounds that, 

because the Copyright Owners have served at least five interrogatories on each of the individual 

services participating in this remand proceeding, the Copyright Owners have exceeded the five 

interrogatories allotted each side in this proceeding under the Remand Schedule Order.  Spotify 

further objects to this Interrogatory as disproportionate to the needs of, and not relevant to, the 

issues in this remand proceeding.  Spotify further objects to this Interrogatory to the extent that it 

calls for information protected from discovery by any privilege or protection, including the 

attorney-client privilege and the attorney work product doctrine, as well as any information that 

was prepared for, or in anticipation of, litigation. 

Spotify does not intend to respond to this Interrogatory. 

PUBLIC VERSION



 

9 
 

INTERROGATORY NO. 5: 

Identify and describe all Communications with any licensor of sound recordings in which 
You requested a decrease in royalty rates for the use of sound recordings in any Eligible Digital 
Music Service. 

RESPONSE TO INTERROGATORY NO. 5: 

Spotify objects to this Interrogatory as overly broad, unduly burdensome, and 

disproportionate to the needs of, and not relevant to, the issues in this remand proceeding to the 

extent it seeks the identification and description of “all” Communications with “any” licensor of 

sound recordings.  Spotify further objects to this Interrogatory as overbroad and irrelevant to the 

extent that it seeks the identification of Communications regarding any request for a decrease in 

the sound recording royalty rates, without regard to whether such request was made as a result of 

the increase in the mechanical license royalty rates.  Spotify will respond only as to requests for 

lower sound recording royalty rates which were made as a result of increases in the mechanical 

license royalty rates.  Spotify further objects to this Interrogatory on the grounds that, because the 

Copyright Owners have served at least five interrogatories on each of the individual services 

participating in this remand proceeding, the Copyright Owners have exceeded the five 

interrogatories allotted each side in this proceeding under the operative discovery scheduling order.   

Subject to and without waiving its general and specific objections, and in accordance with 

the Scheduling Order, Spotify will provide its Response to Interrogatory No. 5 on May 7, 2021.  

 
Dated:  April 16, 2021    By: /s/ Richard M. Assmus 
        

Richard M. Assmus  
       MAYER BROWN LLP 
       71 South Wacker Drive 
       Chicago, Illinois 60606 
       rassmus@mayerbrown.com  
       Tel: 312.782.0600 
 

A. John P. Mancini 
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       Jacob E. Ebin 
       Allison Aviki 
       Margaret Wheeler-Frothingham 
       MAYER BROWN LLP 
       1221 Avenue of Americas 
       New York, New York 10020-1001 
       jmancini@mayerbrown.com 
       jebin@mayerbrown.com  
       aaviki@mayerbrown.com  
       mwheelerfrothingham@mayerbrown.com 
       Tel: 212.506.2500 
 

      Attorneys for Spotify USA Inc.  
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UNITED STATES 

COPYRIGHT ROYALTY JUDGES 
LIBRARY OF CONGRESS 

Washington, D.C. 
 
 
 

In the Matter of:  
    

DETERMINATION OF ROYALTY RATES 
AND TERMS FOR MAKING AND   
DISTRIBUTING PHONORECORDS  
(PHONORECORDS III) 

 
 
Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 

 
DECLARATION OF BENJAMIN K. SEMEL  

REGARDING RESTRICTED INFORMATION 
 

1. I am a partner at Pryor Cashman LLP, counsel for the National Music Publishers’ 

Association (“NMPA”) and the Nashville Songwriters Association International (“NSAI” and, 

together with the NMPA, the “Copyright Owners”) in the above-captioned proceeding (the 

“Proceeding”).   

2. Pursuant to Section IV.A of the Protective Order issued in the above-captioned 

Proceeding on July 28, 2016 (the “Protective Order”), I submit this declaration in connection with 

the Copyright Owners’ Motion to Compel Production of Documents and Information from 

Services  and my accompanying declaration (together, “Motion to Compel”). 

3. I have reviewed the Motion to Compel.  I am also familiar with the definitions and 

terms set forth in the Protective Order.  Each of the redactions made in the Motion to Compel is 

necessitated by the designation of one of the participants in this proceeding as “Confidential 

Information” under the Protective Order.  Because the Copyright Owners are bound under the 

Protective Order to treat as “Restricted” and to redact information designated “Confidential 

Information” by participants, they are doing so.  Copyright Owners reserve all rights and 

arguments as to whether any such information is, in fact, “Confidential Information.” 
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Declaration of Benjamin K. Semel Regarding Restricted Information 
Dkt. No. 16-CRB-0003-PR (2018-2022) 

Pursuant to 28 U.S.C. § 1746, I hereby declare under penalty of perjury that the foregoing 

is true and correct to the best of my knowledge, information and belief. 

Dated: May 6, 2021 
 New York, New York  
 
 

  
_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
PRYOR CASHMAN LLP 
7 Times Square 
New York, New York 10036-6569 
Telephone: (212) 421-4100 
Facsimile: (212) 326-0806 
Email: bsemel@pryorcashman.com 
 
Counsel for Copyright Owners 
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Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

The Library of Congress 
Washington, D.C. 

 
In re 
 
DETERMINATION OF ROYALTY RATES AND 
TERMS FOR MAKING AND DISTRIBUTING 
PHONORECORDS (Phonorecords III) 
 

 
 

Docket No. 16-CRB-0003-PR 
(2018–2022) (Remand) 

 
 

 
AMAZON.COM SERVICES LLC’S OPPOSITION TO  

COPYRIGHT OWNERS’ MOTION TO COMPEL 

The Copyright Owners served 60 requests for production and 5 interrogatories on 

Amazon.com Services LLC (“Amazon”), which had submitted Supplemental Written Direct 

Testimony (“WDT”) from a single fact witness, who offered evidence on two narrow factual 

points.  Only 13 of the requests for production were unique to Amazon.  The Copyright Owners 

do not move to compel as to any of those 13 Amazon-specific discovery requests. 

Instead, the Copyright Owners have moved to compel on 9 of their 47 generic requests 

for production and 4 of their 5 generic interrogatories.  The Copyright Owners separately served 

these word-for-word identical requests on all four Services participating in the remand 

proceeding.  These generic requests make no mention of Amazon’s Supplemental WDT and — 

with very few exceptions — do not “relat[e]” to the single “filing” Amazon submitted “that 

proffer[ed] new evidence.”  Order Adopting Schedule for Proceedings on Remand at 2 (Dec. 23, 

2020) (“Scheduling Order”).  Where the generic requests intersect with Amazon’s specific new 

evidence, Amazon has agreed to produce and has produced documents.  Otherwise, Amazon 

properly objected to these untargeted discovery requests.  

The Copyright Owners’ motion to compel is as generic as the discovery requests at issue.  

Most of their arguments are about evidence put on by other Services, which provides no basis for 
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seeking discovery from Amazon.  The motion does not cite Amazon’s Supplemental WDT and 

mentions Amazon once:  in the introductory paragraph to define “Services.”  The table in 

Appendix B to the declaration supporting the motion does not cure these deficiencies.  It plucks 

sentences from Amazon’s Supplemental WDT out of context and then deems them related to 

various discovery requests without any argument or explanation.  Amazon’s Supplemental WDT 

has nothing to do with virtually any of the topics on which the Copyright Owners seek discovery.  

Ordering Amazon to provide such expansive, costly discovery — when Amazon itself submitted 

no new evidence relating to those discovery requests — would turn the Scheduling Order on its 

head.  The Judges should deny the Copyright Owners’ motion as to Amazon. 

BACKGROUND 

In its Final Determination, the Majority adopted a rate structure and rate levels premised 

on the so-called “see-saw” theory:  “that sound recording royalty rates in the unregulated market 

will decline in response to an increase in the compulsory license rate for musical works.”  Final 

Determination, 84 Fed. Reg. 1918, 1953 (Feb. 5, 2019) (emphasis added).  In light of its decision 

to vacate the Final Determination, the D.C. Circuit left open for remand whether “the Board 

failed to provide a ‘satisfactory explanation,’ or root in substantial evidence, its conclusion that 

an increase in mechanical license royalties would lead to a decrease in sound recording 

royalties.”  Johnson v. Copyright Royalty Bd., 969 F.3d 363, 383 (D.C. Cir. 2020).  The court 

also left open for remand whether the Judges “adequately addressed factors B through D” in 

Section 801(b)(1), as that inquiry is “bound up with” the Judges’ analysis on remand “of sound 

recording rightsholders’ likely responses to the new rate structure.”  Id. at 389.1  

                                                 
1 The Copyright Owners have a narrower (and incorrect) understanding of Johnson.  See 

Mot. at 2-3.  The Judges need not resolve that dispute to resolve this motion. 
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On April 1, 2021, Amazon submitted Supplemental WDT from Rishi Mirchandani, 

Amazon’s Head of Content Licensing and Strategy.  Amazon did not submit any other fact 

testimony or any expert testimony.  Mr. Mirchandani’s testimony addressed two narrow subjects.  

First, Mr. Mirchandani testified that, while the Phonorecords III rates and terms were in effect, 

Amazon paid mechanical royalties for its Unlimited service that  

 and that its mechanical royalty payments would have been  

 had a cap at the Phonorecords II level been maintained.  Mirchandani Suppl. WDT 

¶¶ 9-13.  Second, Mr. Mirchandani testified that, after Phonorecords III, the headline rate for 

Amazon’s Unlimited service in its agreements with the major record labels , 

that this was due to factors other than Phonorecords III, and that none of the major labels 

suggested during negotiations that they might agree to decrease sound recording royalty rates in 

response to increasing mechanical royalties.  See id. ¶¶ 14-25. 

On April 5, 2021, the Copyright Owners served Amazon with 55 requests for production.  

The Copyright Owners served the first 43 requests on Google, Pandora, and Spotify, which each 

had submitted different new evidence.  Those first 43 requests were untethered to Amazon’s 

submission of new evidence.  None cited Mr. Mirchandani’s Supplemental WDT and two sought 

information about Amazon’s expert witnesses — even though Amazon did not proffer testimony 

from any expert in this remand proceeding.  See CO-1, Request Nos. 42 and 43. 

On April 9, 2021, the Copyright Owners served on Amazon five additional requests for 

production and five interrogatories.  Only one (Request No. 60) was unique to Amazon.  The 

Copyright Owners also served the other nine discovery requests on each of the other Services. 

Amazon timely responded and objected to the Copyright Owners’ discovery requests.  

With respect to the Copyright Owners’ requests for production, Amazon agreed to produce 
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documents in response to 12 of the Copyright Owners’ requests, and noted that it had already 

produced documents in response to two others.  And with respect to the Copyright Owners’ 

interrogatories, Amazon objected to four of the requests and informed the Copyright Owners that 

it would provide its response to the fifth on May 7, 2021 (when that is due).  During the meet and 

confer process, the Copyright Owners agreed to limit the scope of four of their generic requests 

for production, and Amazon agreed to produce additional documents responsive to those 

requests.  On May 4, 2021, Amazon produced to the Copyright Owners a total of 1,034 

documents (8,443 total pages). 

The Copyright Owners’ motion to compel encompasses nine of their generic requests for 

production (Request Nos. 2, 5, 6, 8, 9, 11, 20, 22, 29) and four of their generic interrogatories 

(Interrogatory Nos. 1-4).  The Copyright Owners’ motion does not include any of the discovery 

requests that are unique to Amazon. 

ARGUMENT 

I. The Scheduling Order and Board Precedent Limit the Copyright Owners To 
Seeking Discovery from Amazon that Relates to the Mirchandani Supplemental  

The only filing Amazon submitted that proffered new evidence is the Mirchandani 

Supplemental WDT.  The Copyright Owners therefore may seek discovery “relating to” that 

evidentiary filing.  Scheduling Order at 2.  Insofar as the Copyright Owners did so, Amazon 

produced documents and will respond to interrogatories.  Again, the Copyright Owners have not 

moved to compel on any of the discovery requests they served that are unique to Amazon. 

The Copyright Owners assert that, because Amazon signed on to a Joint Written Direct 

Remand Submission, Amazon must produce documents that relate to the Services’ Joint Opening 

Brief or other Services’ new fact and expert testimony.  See, e.g., Mot. at 1, 6, 8.  The Copyright 

Owners cite no precedent to support their attempt at discovery by association.  Nor is there any. 
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First, the Scheduling Order limits discovery to requests “relating to any filing that 

proffers new evidence.”  Scheduling Order at 2.  Legal briefs do not “proffer[ ]” any evidence.  

Rather, they make arguments based on evidence that was “proffer[ed]” in other “filing[s].”  

Those evidentiary filings — not the briefs they inform — dictate the scope of discovery.   

And while the Scheduling Order gave the Services the option of “fil[ing] a joint brief or 

individual briefs (or a combination thereof),” id. at 1, nothing in that order suggested that 

choosing joint briefing would make each Service subject to discovery based on other Services’ 

evidentiary submissions.  And the Judges should reject such a rule, which would discourage 

participants from making joint filings in the future. 

The limited authority the Copyright Owners cite does not support its position.  The 

Copyright Owners cite (at 5) a portion of a discovery order from Web IV, which holds that 

discovery “may . . . be ‘directly related’” to “a topic that a participant has put ‘in issue’ or made 

‘a part of its case’ in its written testimony.”  Discovery Order 9 at 3, Docket No. 14-CRB-0001-

WR (2016-20) (Jan. 15, 2015).  That standard provides no support for the Copyright Owners’ 

attempt to seek discovery allegedly related to arguments in a brief (rather than evidence in 

testimony) or to seek discovery from one participant based on another participant’s testimony.2   

In that same order, the Judges addressed a motion to compel production of documents 

from the negotiation of agreements that were referenced in a witness’s written testimony.  The 

Judges denied that motion because the negotiation documents were “not directly related to the 

factual assertions in [the witness’s] testimony” and “[t]he references that the [moving parties] 

rel[ied] upon [did] not place the negotiation or formation of those agreements ‘at issue’ in th[e] 

                                                 
2 The other discovery orders from Web IV that the Copyright Owners cite stand only for 

the proposition that the lack of specific reliance on a particular document does not preclude its 
discovery.  That is not the basis for Amazon’s objections to the requests at issue. 
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proceeding.”  Id. at 4.  That is the standard to which the Judges should hold the Copyright 

Owners in evaluating their motion to compel discovery from Amazon.3 

II. The Copyright Owners Fail To Show That Their Discovery Requests Are Related to 
the Mirchandani Supplemental WDT 

The Copyright Owners’ motion mentions Amazon a single time — in defining “Services” 

— and never mentions the Mirchandani Supplemental WDT, let alone attempts to demonstrate 

that the requests at issue relate to any evidence in his testimony.  That is unsurprising, because 

the discovery requests themselves are not targeted at Amazon’s new evidence, but rather are 

generic requests served on each of the four participating Services.  The Copyright Owners 

attempt to plug this hole in their motion with a single page in Appendix B that quotes six 

snippets from the Mirchandani Supplemental WDT and lists the various discovery requests that 

purportedly relate to those snippets.  But the Copyright Owners offer no argument to support the 

alleged relationship, apparently expecting the Judges to supply it for them.  But see Jones v. 

Kirchner, 835 F.3d 74, 83 (D.C. Cir. 2016) (“[J]udges are not like pigs, hunting for truffles 

buried in briefs or the record.”).  In any event, examination of that page of Appendix B refutes 

any argument the Copyright Owners might attempt on reply. 

First, the Copyright Owners quote paragraph 6 of the Mirchandani Supplemental WDT.  

See Mot. App. B-8 (row 1).  But this paragraph is Mr. Mirchandani’s summary of the evidence 

he is going to provide — it is not the evidence itself.  And as explained below, the Copyright 

Owners’ discovery requests do not relate to any of the evidence in the Mirchandani 

Supplemental WDT. 

                                                 
3 See also Order Granting in Part and Denying in Part SoundExchange’s Mot. To Compel 

at 2-4, Docket No. 19-CRB-0005-WR (2021-2025) (denying motion to compel discovery 
requests that were “unrelated to any specific statements within Mr. Newberry’s testimony” and 
rejecting SoundExchange’s “attempt to seek omnibus discovery” through untargeted requests). 

PUBLIC VERSION



7 
Amazon.com Services LLC’s Opposition to Copyright Owners’ Motion To Compel 
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand) 

Second, the Copyright Owners again quote a summary paragraph, this time from the first 

section of the Mirchandani Supplemental WDT, which explains that, while the Phonorecords III 

rates and terms were in effect, Amazon paid mechanical royalties for its Unlimited service  

.  See Mot. App. B-8 (row 2) (quoting 

Mirchandani Suppl. WDT ¶ 9).  Presumably, the Copyright Owners are claiming that their 

Request No. 29 and Interrogatory No. 4 are related to the statement in paragraph 9 that removing 

the per-subscriber cap on the TCC prong “  

.”  But the only evidence Amazon presented of a  

 is that, had the Phonorecords II cap been retained, Amazon’s mechanical royalty 

payments for its Unlimited service would have been .  See 

Mirchandani Suppl. WDT ¶¶ 10-11.  Request No. 29 and Interrogatory No. 4 do not seek 

information about that effect.  Instead, they seek information about the “actual or expected 

impact” of the uncapped TCC on “company growth, revenues, profits, company value, brand, or 

ecosystem.”  The Mirchandani Supplemental WDT offers no evidence about any of those topics 

and, instead, simply provides evidence that the Phonorecords III uncapped TCC prong  

.  The Copyright Owners served other requests 

that sought information related to that evidence, and Amazon produced that information — 

which is why the Copyright Owners are not moving to compel responses to those requests. 

Third, the Copyright Owners next quote from paragraph 10, in which Mr. Mirchandani 

testifies that the Phonorecords III TCC prong  

.  See Mot. App. B-8 (row 3) (quoting Mirchandani Supp. WDT ¶ 10).  The 

Copyright Owners assert that 4 requests for production and 2 interrogatories are related to this 

sentence, but not Request No. 29 and Interrogatory No. 4.  Amazon already provided — in 
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Exhibit A to the Mirchandani Supplemental WDT — information responsive to Request Nos. 5, 

8, and 9, and produced material underlying Exhibit A in response to other requests that 

specifically sought that information (e.g., Request No. 60).4  The Mirchandani Supplemental 

WDT does not proffer new evidence about any other information sought in these requests, such 

as about Amazon’s other service offerings, its royalty pool calculations for record labels, its end 

user count, or its so-called “Bundle Information.”  See CO-9 at 3.5   

Fourth, the Copyright Owners quote a paragraph in which Mr. Mirchandani uses the 

words “market power” and assert that two requests about market power relate to that sentence.  

See Mot. App. B-8 (row 4) (quoting Mirchandani Suppl. WDT ¶ 12).6  The Mirchandani 

Supplemental WDT offers no evidence — let alone new evidence — about market power; it 

simply uses the words, consistent with the Judges’ prior finding that record labels have that 

power.  See, e.g., Final Determination, 84 Fed. Reg. at 1953 (noting that “the sound recording 

rate . . . is inflated” in part due to “the existence of complementary oligopoly conditions in the 

market for sound recordings”). 

Fifth, the Copyright Owners return to quoting a summary paragraph, this time from the 

second section of the Mirchandani Supplemental WDT, which explains that the headline rate for 

Amazon’s Unlimited service in its agreements with the major record labels , 

that this was due to factors other than Phonorecords III, and that none of the major labels 

                                                 
4 Exhibit A provides the step-by-step royalty calculation for Unlimited (Request No. 5), 

including the monthly total content cost amount (Request Nos. 8, 9). 
5 This request for “Bundle Information” appears designed to obtain evidence related to a 

remanded issue — the definition of “Service Revenue” for bundled offerings — on which all 
parties and the Judges agreed not to re-open the record. 

6 The Copyright Owners also assert that Request No. 29 and Interrogatory No. 4 are 
related to this sentence.  But, as explained above, the Mirchandani Supplemental WDT offers no 
evidence about the matters sought in these discovery requests. 
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*   *   * 

The Copyright Owners seek to compel Amazon to respond to extremely broad discovery 

requests.  For example, Request No. 11 seeks, for the period from January 1, 2016 through April 

1, 2021, “[a]ll Analysis concerning projected costs, revenues, profits, growth, value, 

competitiveness or financial condition of any of Your Services, including such Analysis 

concerning Your Business that discusses any of Your Services.”  In the context of Amazon in 

particular, where music streaming is one of many products and services on offer, the breadth and 

burden of the request is extreme.  As explained above, the Copyright Owners have not come 

close to carrying their burden to justify imposing this substantial discovery burden and expense 

on Amazon.   

CONCLUSION 

The Judges should deny the Copyright Owners’ motion to compel as to Amazon. 
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DECLARATION AND CERTIFICATION OF SCOTT H. ANGSTREICH 

REGARDING RESTRICTED MATERIALS 
 

(On behalf of Amazon.com Services LLC) 

1. I am counsel for Amazon.com Services LLC (“Amazon”) in the above-captioned 

case.  I respectfully submit this declaration and certification pursuant to the terms of the 

Protective Order issued July 27, 2016 (“Protective Order”).  I am authorized by Amazon to 

submit this Declaration on Amazon’s behalf.   

2. I have reviewed Amazon’s Opposition to Copyright Owners’ Motion to Compel 

(“Amazon’s Opposition”).  I have also reviewed the definitions and terms provided in the 

Protective Order.  After consultation with my client, I have determined to the best of my 

knowledge, information and belief that portions of Amazon’s Opposition contain information 

that Amazon has designated as “confidential information” as defined by the Protective Order 

(“Protected Material”).  The Protected Material is shaded in grey highlight in the restricted e-

filing of Amazon’s Opposition, and will be fully redacted in the public e-filings of the same.  

3. Such Protected Material includes, but is not limited to, summaries of testimony 

involving (a) contracts and contractual terms that are not available to the public, highly 

competitively sensitive, and, at times, subject to express confidentiality provisions with third 

parties; and involving (b) highly confidential internal business information, financial projections, 
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financial data, and competitive strategy that are proprietary, not available to the public, and 

commercially sensitive. 

4. If this contractual and strategic information were to become public, it would place 

Amazon at a commercial and competitive disadvantage, unfairly advantage other parties to the 

detriment of Amazon, and jeopardize its business interests.  Information related to confidential 

contracts or relationships with third-party content providers could be used by Amazon’s 

competitors, or by other content providers, to formulate rival bids, bid up Amazon’s payments, 

or otherwise unfairly jeopardize Amazon’s commercial and competitive interests.  

5. The contractual, commercial and financial information described in the 

paragraphs above must be treated as Restricted Protected Material in order to prevent business 

and competitive harm that would result from the disclosure of such information while, at the 

same time, enabling Amazon to provide the Copyright Royalty Judges with the most complete 

record possible on which to base their determination in this proceeding.  

Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the 

best of my knowledge, information and belief, the foregoing is true and correct. 

 

Dated: May 5, 2021 
 Washington, D.C. /s/ Scott H. Angstreich  

Scott H. Angstreich (D.C. Bar No. 471085) 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 
Phone: (202) 326-7900 
Fax: (202) 326-7999 
sangstreich@kellogghansen.com 
 
Counsel for Amazon.com Services LLC 
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GOOGLE’S OPPOSITION TO COPYRIGHT OWNERS’ MOTION TO COMPEL 

The Copyright Owners’ motion to compel is a clumsy, broadside effort to seek documents 

with no connection to the evidence Google proffered on remand.  Copyright Owners served Google 

with 55 document requests (47 of which are identical to the requests served on other services) and 

5 interrogatories.  Yet Copyright Owners’ motion fails to reference the evidence Google submitted 

at all, much less identify a link between that evidence and their scattershot document requests; the 

single reference to Google in their entire motion is in an introductory sentence naming the services 

that are party to this remand proceeding.  Instead, Copyright Owners buried their arguments in an 

appendix that, without any analysis or explanation, incorrectly asserts that statements from 

Google’s two witnesses relate to a seemingly random assortment of requests.  The Judges’ 

regulations governing discovery require more.  The motion should be denied.  

To start, Copyright Owners’ motion is as nonspecific as their discovery requests.  As with 

their requests, Copyright Owners’ motion fails to address each service’s case—even though each 

service offered different evidence, served separate responses and objections, and, accordingly, 

agreed to produce different documents.  Lost in their motion, then, is that Google has already 

agreed to produce documents included in the Copyright Owners’ motion to compel.  That includes 
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documents relating to record labels’ bargaining power, Google’s agreements with record labels, 

and information about Google’s royalty payments.  That alone is grounds to deny the motion.     

In tacit recognition that Google’s proffered evidence provides no rational hook for 

Copyright Owners’ expansive discovery, the motion spends much effort insisting that Google 

should have to produce documents because of evidence offered by other services.  Not so.  The 

discovery standards limit discovery of any discrete participant to information “directly related” to 

the evidence “of that participant.”   Copyright Owners’ fallback argument—that Google should 

have to produce documents based on arguments in a brief—merely conflates a brief with evidence. 

A brief is not “evidence,” a point recognized by the Judges’ own regulations and numerous courts. 

The motion should be denied. 

BACKGROUND 

The Board’s scheduling order for this remand provided that a participant may seek 

discovery “relating to any filing that proffers new evidence.”  Google’s remand evidence, 

submitted on April 1, 2021, included just two witness statements: the fact-witness testimony of 

Waleed Diab and testimony from Dr. Greg Leonard, Google’s expert economist.  Mr. Diab’s 

statement addressed the royalty rates that sound recording rights owners charge Google for use of 

their music, see Diab ¶¶ WDRT 7-11; he did not address any of the following topics: the amounts 

Google pays musical-works owners for use of their works, whether labels have bargaining power, 

Google’s student and family plans, or Google’s costs to operate its music services.  Dr. Leonard 

testified about whether an uncapped TCC prong—in conjunction with increased rates—satisfied 

certain of the Section 801(b) policy objectives.  Leonard WDRT ¶ 12.  He also testified about how 

uncapping the TCC prong increases exposure to the record label’s complementary oligopoly 

power.  Id. at ¶ 13.  Finally, he criticized Dr. Watt’s model on theoretical grounds.  Id. at ¶¶ 15-
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21.   Dr. Leonard did not receive or review any Google documents to prepare his statement that 

were not already produced to Copyright Owners.   

 Copyright Owners served their initial requests for production on Google a few days later, 

and have since served two additional sets of requests, as well as five interrogatories.  In total, 

Copyright Owners have served Google with 55 document requests, at least 47 of which are 

identical to requests served on other services. Google served objections and responses on 

Copyright Owners.  Google also agreed to search for and produce (and subsequently produced) 

documents demonstrating payments made to music publishers and record labels, agreements with 

record labels, as well as documents related to labels’ bargaining power.   

 Google and Copyright Owners conducted several meet and confers; Google did not 

participate in meet and confer conferences with any other services (nor did the Copyright Owners 

ask them to).  Following those meet and confer conferences, the Copyright Owners filed their 

omnibus motion.    

ARGUMENT 

 Before addressing the specifics of Copyright Owners’ filing, Google first addresses 

Copyright Owners’ choice to file a single brief seeking to compel an identical set of documents 

from all of the services, and why that approach is improper and inefficient.   

The standards for discovery in this remand are set by 37 C.F.R § 351.5 and this Board’s 

December 23, 2020 scheduling order.  Under § 351.5, “[a] participant in a royalty rate proceeding 

may request of an opposing participant nonprivileged documents that are directly related to the 

written direct statement or written rebuttal statement of that participant.” 37 C.F.R. § 351.5.  The 

scheduling order describes discovery for this remand as “relating to any filing that proffers new 

evidence.”  Notably, “evidence” does not include statements made in a legal brief.  That point is 

evident from the Board’s own regulations, which distinguish “basic evidentiary facts'' from “briefs 
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or memorandum of law,” id. § 351.14, and require “evidence” to be submitted by a sponsoring 

witness, id. § 351.10.  Likewise, court opinions recognizing that a brief is not evidence are legion.  

E.g., Associação Brasileira De Medicina v. Stryker Corp., 891 F.3d 615, 621 (6th Cir. 2018) 

(“[A]n attorney’s statement in a brief is not evidence.”); Giannullo v. City of New York, 322 F.3d 

139, 142 (2d Cir. 2003) (“[D]efendants’ memorandum of law . . . is not evidence at all.”).  And, 

Copyright Owners take the position that they are not subject to discovery because they submitted 

only a brief (and not new evidence), so it is unreasonable and inconsistent for them to argue that 

the services’ joint brief somehow constitutes new evidence that is the subject of discovery.    

 For these reasons, Copyright Owners may only seek discovery from Google into topics 

“directly related” to its two new witness statements submitted by Mr. Diab and Dr. Leonard.  That 

is the only “evidence” proffered “of that participant.”  To the extent the Copyright Owners’ motion 

argues that Google is bound by evidence of other participants, that argument is meritless.  

Copyright Owners cite no legal authority for such a position, which cannot be reconciled with the 

authorities discussed above.  Further, if the Board countenances Copyright Owners’ approach, it 

will chill collaboration among participants in the future.  And Copyright Owners’ approach cannot 

be squared with Copyright Owners’ own conduct, which was to conduct separate meet and confers 

with each of the services.   

 In addition to this procedural misstep, Copyright Owners’ motion fails on the merits.  As 

discussed in the following sections, each of the categories of documents Copyright Owners seek 

to compel is either not related to any evidence submitted by Google or, in the few cases where 

there is even a tenuous relationship to Google’s evidence, Google has already agreed to make a 

reasonable production.    
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I. Copyright Owners Are Not Entitled to the Wide-Ranging Financial Discovery 
Sought in Interrogatory No. 3 and Requests for Production Nos. 2, 5, 6, 8, 9 and 11.   

The bulk of Copyright Owners’ motion concerns requests for financial data, including data 

about actual and projected revenues, costs, and profits.  These are broad, generalized requests that 

Copyright Owners served on each service without attempting to connect the requests to actual 

statements made by the individual services concerning their financial condition.  Indeed, Google 

said nothing that would put their revenues, costs or profits at issue.  See 37 C.F.R. § 351.5 

(requiring that discovery be “directly related” to a participant’s filing).  And, to the extent the 

Copyright Owners’ request for financial information seek Google’s agreements with record labels 

or its aggregate royalty payments, Google agreed to produce that information in its initial responses 

(and has now produced that information).           

A. Google’s Testimony Did Not Put Financial Data at Issue.  

Google’s new evidence made no statements that “directly relate” to the broad financial 

discovery sought by the Motion.  That, presumably, is one of the reasons the Motion never 

mentioned Google after the introductory paragraph.   

Copyright Owners apparently believe that Google must produce these documents because 

its expert criticized Professor Watt’s “seesaw” hypothesis, which Professor Watt derived from a 

Nash bargaining model that used financial inputs from certain services (though not from Google).  

See Mot. at 5.  Not so.  Dr. Leonard critiqued Professor Watt’s “seesaw” conclusion on a theoretical 

level rather than critiquing the inputs of Professor Watt’s Nash bargaining model. See Leonard 

WDRT ¶¶ 17-20.  Dr. Leonard did not review any financial data in making his critique, and his 

critique did not argue that Professor Watt’s analysis used faulty financial data.  Instead, Dr. 

Leonard criticized Professor Watt’s conclusion that higher mechanical royalties would lead to 

lower sound recording royalties as untested and overly simplistic.  Id.  Dr. Leonard went so far as 
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to characterize the seesaw theory as a rote conclusion “generated by two assumptions” having only 

a “‘veneer of ‘complexity’ . . . with mathematical formulas and the reference to John Nash.”  

Leonard WDRT ¶ 16.  Plainly, Dr. Leonard’s criticism was not about the data used in the model.     

Copyright Owners do not identify any statements from Dr. Leonard that can support their 

requests.  Their appendix accompanying the motion points to only three statements from Dr. 

Leonard.  Those statements address the lack of empirical support for Professor Watt’s conclusions, 

, and how 

the abstract nature of Professor Watt’s theory may cause it to differ from reality.  Semel Decl. at 

B-4, B-5.  These statements do not concern Google’s revenues or profits.  Copyright Owners can 

point to nothing said by Dr. Leonard that criticizes the financial information Professor Watt 

employed in his modeling, and they have certainly not carried their burden of demonstrating a 

“direct” relationship between Dr. Leonard’s testimony and broad financial discovery.      

Next, Copyright Owners insist that Google must produce documents about financial data 

because of the evidence offered by other services in this proceeding.  Again, this is incorrect.  Each 

service submitted its own evidence.  There is no basis under the Judges’ discovery regulations or 

scheduling order to compel one participant to produce documents because of the submission of 

another participant.  Law aside, the Copyright Owners appear to either misconstrue or 

misunderstand the criticisms of the other services’ experts.  Dr. Marx and Dr. Katz pointed out 

that Professor Watt selected from a range of data inputs and that Professor Watt’s model is 

extremely sensitive to the inputs that are chosen.  See Marx WDRT ¶¶ 43-45; Katz WDRT ¶¶ 13-

23.  As Dr. Marx explained, “I highlight these data issues not to suggest that there is a ‘right’ set 

of data that Professor Watt should have used, but to note that the model is highly sensitive to the 

particular data used and to the adjustments that are made to that data.”  Marx WDRT ¶ 45; see also 
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Katz WDRT ¶¶ 137-38 (discussing the model’s sensitivity to data inputs).  The point of this 

testimony is that Professor Watt’s model is flawed.  They do not argue that Professor Watt’s model 

could be fixed by using different or better data.  Moreover, no witness criticized Professor Watt 

for using stale data, yet the primary thrust of Copyright Owners appears to be an effort to enable 

Professor Watt to update or create anew his model with recent data.    

B. Copyright Owners’ Broad Financial Requests Are Burdensome And Would Not 
Generate Useful Documents.  

Copyright Owners have not shown that the information they seek is related to Google’s 

case.  But, putting that aside, requiring production of the documents they seek would also be highly 

burdensome.  Google does not routinely keep its financials in a format that would be useful to 

assessing domestic performance of only its Section 115-eligible activity; and any attempt to 

generate more useful data would be burdensome and beyond the scope of reasonable discovery.  

The Google Play Music service that operated during the initial Phonorecords III proceeding is 

now shut down, and Google’s music services currently operate as part of YouTube, which is 

primarily a video platform.  See Diab WDRT ¶¶ 5-6.   

 

.  See Alyeshmerni WDT ¶ 12 (  

  

.  See, e.g., 

Google Dir. Ex. 12 (Goog-PHONOIII-00003186) (  

 

).  The data is simply not kept in a way that would make it 

useful; and requiring Google to manipulate the data would be improper and burdensome.  



 
PUBLIC VERSION 

 

8 
 

Finally, Professor Watt’s Nash Model did not even use Google’s revenue and cost data.  

See Watt WRT (not addressing use of Google data; criticizing the Marx data he employs for not 

including data from other services); Marx WDRT ¶ 43, fn. 48 (explaining that Watt relied on a 

combination of Spotify and Amazon data).  Copyright Owners’ plan appears to be for Professor 

Watt to use recent service financial information to update his model as part of Copyright Owners’ 

rebuttal filing (even though updating the model does not directly respond to the criticisms leveled 

by the services concerning the theoretical problems with the model).  See Mot. at 7 (stating that 

Professor Watt’s model requires “up-to-date” information). Even assuming  arguendo that 

Copyright Owners’ plan to re-run the model were proper, it still would not make sense to impose 

the burden of producing financials on Google because Professor Watt chose not to employ Google 

data when constructing his model.   

C. Google Has Already Made a Reasonable Production of Documents Concerning 
Financial Issues “Directly Related” To Its Filing.  

Copyright Owners’ Motion also fails to mention that Google agreed to produce (and has 

now produced) the categories of information requested that relate to its case.   

 

.  Leonard WDRT 

¶ 17.  Because this criticism relates to what Google paid in royalties, Google has agreed to produce 

the aggregate amounts it paid in mechanical and sound recording royalties, projections of its future 

mechanical and sound recording payments, and information sufficient to show how Google’s 

mechanical rates were calculated and which prongs of the mechanical royalty formula Google paid 

under in recent years.  See Semel Decl. at Ex. CO-6, pp. 8 and 12 (containing Google’s agreement 

to produce documents in response to Request for Production Nos. 5 and 10).  Google also produced 

relevant licenses for sound recording rights with major labels.  See Diab WDRT (referencing 
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Google’s rates and agreements with the major labels and Google’s form agreement).  And it agreed 

to produce (and has now produced) its form agreement with independent labels, a list of labels that 

signed that agreement,  

 

 

.  See Semel Decl. at Ex. CO-6, pp. 13-17 

(containing Google’s agreement to produce documents in response to Request for Production Nos. 

12-14).  In short, Google has already agreed to make a reasonable production concerning the few 

categories of documents that actually relate to its submission of evidence.    

II. Copyright Owners Are Not Entitled To The Discovery Concerning Discount Plans 
And Bundling Sought in Interrogatories 1 and 2  

Copyright Owners’ motion to compel responses to interrogatories directed to student and 

family plans, as well as the pricing of bundled offerings, also should fail.   

Discount Plans.  Copyright Owners lost on the family and student plan issue in the initial 

proceeding and then lost again at the D.C. Circuit.  Johnson v. Copyright Royalty Board, 969 F.3d 

363, 392-94 (D.C. Cir. 2020).  They seemingly want a third bite at the apple.  However, discount 

plans are not an issue in this remand proceeding, much less an issue that “directly relates” to 

anything said in Google’s submission of new evidence.  This is evident from the chart 

accompanying the Motion, which fails to point to any mention of discount plans in Google’s 

evidentiary submission.  See Semel Dec. at B-4 – B-5, B-7.     

Bundled Offerings. Bundles are a live issue in this remand, but the Board did not reopen 

discovery on the issue of bundling — in part because Copyright Owners told the Board discovery 

on bundles was not necessary.  See Dec. 15, 2020 Order Regarding Proceeding on Remand, at 2 

(“The Judges accept the parties’ proposals to resolve the issues concerning . . . and the definition 
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of “service revenue'' for bundled offerings on the basis of the existing record . . .”).   In any case, 

Copyright Owners fail to cite any mention of bundles in Google’s evidentiary submission that 

would justify this discovery.  See Semel Dec. at B-4 – B-5, B-7.     

Recognizing that Google and the other services did not actually proffer new evidence on 

bundles and discount plans, Copyright Owners attempt to shoehorn discovery on these issues into 

the discussion of the seesaw theory.  See Mot. at 12-13.  It does not work.  Specifically, Copyright 

Owners argue that they need this information to assess the difference between what services paid 

under the Phonorecords III rates and what they would have paid under a hypothetical rate that 

combined the Phonorecords II rates with the discount plans included in Phonorecords III.  Id.  But 

that comparison is of no moment.  The services’ argument about the seesaw theory is that the rates 

arising from the Phonorecords III decision did not succeed in causing a decrease in sound 

recording royalties as was predicted in the Majority opinion.1  The Copyright Owners already have 

information about what Google paid in mechanical royalties following Phonorecords III.  Nothing 

in addressing the seesaw argument requires Copyright Owners to know some hypothetical rate 

services would have paid during that period.2     

III. There Is No Cause for Compelling Production Of Documents Concerning 
Bargaining Power 

The Copyright Owners’ motion to compel documents concerning bargaining power should 

be denied.  Google agreed to search for and produce relevant documents concerning record label 

bargaining power, as well as documents concerning Google’s bargaining power in negotiations 

 
1 To be clear, the change in mechanical rates that record labels would be privy to is the change in the headline 
statutory rate (as opposed to the net effective rates paid by individual services).  This is yet another reason why 
Copyright Owners’ assertion that they need to test the net change in mechanical royalties experienced by each 
service is misguided.   
2 Even if a comparison against Phonorecords II rates were relevant to the inquiry, that is not what Copyright 
Owners are angling for.  The Phonorecords II rates did not include the new method of counting discount plan 
subscribers arising from the Phonorecords III opinion.  So, Copyright Owners are not truly trying, as they claim, to 
evaluate the change in rates caused by Phonorecords III as compared to Phonorecords II.   
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with record labels.  See Semel Decl. at Ex. CO-6, pp. 21-25 (containing Google’s agreement to 

produce documents in response to Request for Production Nos. 20, 21, 24 and 25, which concern 

bargaining power).3  This motion is thus improper with respect to Google.  This is yet another 

example of why it was inefficient and improper for Copyright Owners to bring an omnibus motion 

against all services rather than brining tailored motions against individual services.   

Further, Copyright Owners’ argument for why bargaining power documents are at issue is 

misguided.  Google’s agreement to conduct a search for documents concerning bargaining power 

is rooted in Dr. Leonard’s specific criticism that uncapping TCC was a mistake because it increases 

the extent to which the services are subject to the complementary oligopoly power of labels.  See 

Leonard WDRT ¶ 13.  Google did not agree to produce these documents because of its criticism 

of the seesaw theory.  As stated above, that criticism did not rest on the inputs used by Professor 

Watt (including inputs concerning label bargaining power).   

IV. Copyright Owners Are Not Entitled To Documents Concerning The “Impact” Of 
Phonorecords III Rates 

Finally, Copyright Owners have failed to demonstrate how evidence concerning the 

“impact” of the Phonorecords III rates “directly relates” to Google’s evidence.  Copyright Owners 

propounded an on-its-face “broad and nonspecific” request on this topic, which  seeks “all 

documents” related to any impact of the Phonorecords III rates.  See Mot. at 14 (containing the 

text of Request for Production No. 29 and Interrogatory No. 4).  And, their attempt to tie this 

virtually unbounded request to anything said in Google’s evidence is, at best, flimsy.  The charts 

appended to the Motion show that the statements from Dr. Leonard that Copyright Owners claim 

 
3 To be clear, Google did refuse to conduct a separate search in response to Request for Production No. 22, which 
also concerns bargaining power and heavily overlaps with the four other bargaining power related requests for 
which Google did agree to produce responsive documents.  Though it covers similar territory as the other requests, 
Request No. 22 is unreasonably broad and non-specific — requesting documents concerning “any Digital Service 
Provider in connection with any aspect of the digital music market.”  Copyright Owners made no effort to tailor this 
request to the actual bargaining relationships at issue.     
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justify this broad request pertain to specific risks the new uncapped TCC structure posed in terms 

of label market power and the potential for a drastic increase in mechanical rates.  See Semel Decl. 

at B-3 and B-4.  As stated above, Google has already agreed to produce data concerning the 

mechanical royalties it has paid and concerning label market power.  Copyright Owners’ citations 

to these very specific statements about the risks of uncapping TCC do not make the case for 

opening up discovery on all potential impacts of the Phonorecords III rates.   

CONCLUSION 

 The Copyright Owners’ motion to compel documents from Google should be denied.   
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DECLARATION AND CERTIFICATION OF DAVID P. MATTERN  

REGARDING RESTRICTED MATERIALS 
 

(On behalf of Google LLC) 

1. I am counsel for Google LLC in the above-captioned case.  I respectfully submit 

this declaration and certification pursuant to the terms of the Protective Order issued July 27, 2016 

(“Protective Order”), and on behalf in support of Google’s Opposition to Copyright Owners’ 

Motion to Compel.  I am authorized by Google to submit this Declaration.    

2. I have reviewed Google’s Opposition brief, and I have also reviewed the definitions 

and terms provided in the Protective Order.  After consultation with my client, I have determined 

to the best of my knowledge, information and belief that portions of the brief contains information 

that Google considers to be “confidential information” as defined by the Protective Order 

(“Protected Material”).  The Protected Material is shaded in the sealed version of the brief and 

redacted from the public version of the brief. 

3. Such Protected Material includes, but is not limited to, testimony and information 

involving: (a) contracts and contractual terms, that are not available to the public and are 

competitively sensitive; and (b) internal business information regarding accounting practices. 

4. If this information were to become public, it would place Google at a commercial 

and competitive disadvantage, unfairly advantage other parties to the detriment of Google, and 
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jeopardize its business interests.  Information related to confidential contracts or relationships with 

third-party content providers could be used by Google’s competitors, or by other content providers, 

to formulate rival bids, bid up Google payments, or otherwise unfairly jeopardize Google’s 

commercial and competitive interests.  

5. The contractual, commercial and financial information described in the paragraphs 

above must be treated as Restricted Protected Material in order to prevent business and competitive 

harm that would result from the disclosure of such information while, at the same time, enabling 

Google to provide the Copyright Royalty Judges with the most complete record possible on which 

to base their determination in this proceeding.  

Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the best 

of my knowledge, information and belief, the foregoing is true and correct. 

 

Dated: May 5, 2021 
 Washington, DC  /s/ David P. Mattern  

David P. Mattern 
1700 Pennsylvania Avenue 
Suite 200 
Washington, DC 20009 
+1 202 626 2946 
dmattern@kslaw.com 
 
Counsel for Google LLC 
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INTRODUCTION 

 In their first batch of discovery requests, the Copyright Owners served fifty requests for 

production of documents (“RFPs”) on Pandora Media, LLC.  Forty-three of those RFPs were 

general requests identical to those directed at the other Services.  Those forty-three requests 

made no reference whatsoever to new evidence offered by Pandora—or to Pandora’s submission 

at all.  The same was true of the Copyright Owners’ interrogatories, all five of which were served 

on all of the Services, and none of which were tied to Pandora’s actual testimony or new 

evidence.  The Copyright Owners’ motion to compel is a transparent effort to pre-argue the 

merits of this remand proceeding.  The Copyright Owners fail to satisfy the most basic 

requirement of a motion to compel:  demonstrating how the specific material sought in the 

discovery requests directly relates to the actual “new evidence” offered by Pandora.  See Order 

Adopting Schedule for Proceedings on Remand at 2, Determination of Royalty Rates and Terms 

for Making and Distributing Phonorecords (Phono III), No. 16-CRB-0003-PR (2018-2022), 

eCRB Doc. No. 23413 (Dec. 23, 2020) (Scheduling Order).   

The Copyright Owners’ chief argument in support of their motion to compel appears to 

be a more general claim:  The Services’ critique of Professor Watt’s bargaining model and “see-

saw” prediction somehow justifies all manner of burdensome, irrelevant discovery into the 

Services’ finances and royalty payments, including as to periods post-dating Professor Watt’s 

testimony and the rate determination that relied on it.  But that generalized argument completely 

fails to show how the incredibly broad requests on which the Copyright Owners move directly 

relate to actual “new evidence” that Pandora offered.  Nor could it.  The Copyright Owners’ 

requests at issue in this motion extend well beyond the limited new evidence that Pandora has 

proffered on remand.  Furthermore, the Copyright Owners’ motion fails to explain why the 

numerous documents that Pandora has in fact agreed to produce (with descriptions of those 
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categories buried in exhibits to the Copyright Owners’ brief) are lacking.  As shown below, 

Pandora has already agreed to provide the documents that actually relate to the new evidence that 

Pandora proffered.   

Despite demanding that Pandora turn over everything under the sun—based almost 

entirely on the mere fact that the Services criticize Professor Watt’s see-saw prediction and the 

model that generated it—the Copyright Owners themselves have refused to produce a single 

document in response to the Services’ discovery requests.  When it comes to their own discovery 

obligations, the Copyright Owners retort that they are only required to produce documents 

relating to “new evidence” that they have offered, not arguments or topics that they touch upon 

in their brief.  But they cannot have it both ways.   

The Copyright Owners’ motion to compel should be denied. 

ARGUMENT 

The relevant regulation provides that “[a] participant in a royalty rate proceeding may 

request of an opposing participant nonprivileged documents that are directly related to the 

written direct statement or written rebuttal statement of that participant.”  37 C.F.R. 

§ 351.5(b)(1).  In this remand proceeding, the Judges have allowed the parties to engage in 

“discovery relating to any filing that proffers new evidence.”  Scheduling Order at 2.  But this 

does not entitle the Copyright Owners to documents that (at best) are only tangentially related to 

topics raised in Pandora’s filings.  Instead, the Copyright Owners are only entitled to documents 

that are “directly related to the factual assertions in [witness] testimony” that Pandora has 

proffered on remand.  Discovery Order 9 at 4, Determination of Royalty Rates and Terms for 

Ephemeral Recording and Digital Performance of Sound Recordings (Web IV), No. 14-CRB-

0001-WR (2016-2020) (Jan. 15, 2015) (emphasis added).  “Broad, nonspecific discovery 

requests are not acceptable.”  37 C.F.R. § 351.5(b)(1).  Moreover, Pandora is not obligated to 
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produce documents relating to evidence proffered by other streaming services—discovery is 

limited to information directly related to the testimony “of that participant.” Id. 

I. Pandora’s Revenue, Cost, and Profit Details Are Not Directly Related to the New 
Testimony that Pandora Proffered [RFPs 2 and 11; Interrogatory 3] 

The Copyright Owners’ RFPs 2 and 11 and Interrogatory 3 seek monthly revenue, cost, 

and profit detail from 2016 to the present, as well as projections of those same figures going 

forward and analyses of the competitiveness or financial condition of Pandora’s streaming 

services.  Mot. at 9.  The Copyright Owners attempt to justify these broad requests by pointing to 

paragraphs 16–17, 19, and 21–25 and Appendix A from the testimony of Pandora’s expert, 

Professor Michael Katz.  Mot. App. B at B-1–B-3.  In those paragraphs, Professor Katz critiques 

certain inconsistent assumptions in Professor Watt’s bargaining model—e.g., whether it was 

appropriate for Professor Watt to assume that the payoff to a record company absent an 

agreement with a streaming service is zero (Written Direct Remand Testimony of Michael Katz 

¶¶ 16–21 (Apr. 1, 2021) (Katz WDRT)), and whether it was reasonable for Professor Watt to 

assume within his bargaining model that a record company’s non-content costs will change in 

proportion to licensing revenue (id. ¶ 22).  Appendix A, in turn, demonstrates how altering the 

assumptions in Professor Watt’s own model results in different bargaining outcomes, including 

eliminating the see-saw effect that Professor Watt predicted.  And drawing on George White’s 

testimony, paragraphs 24–25 of Professor Katz’s remand testimony show that, setting Professor 

Watt’s models aside,  

.  
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None of that testimony addresses, puts in dispute, or offers any new evidence involving 

Pandora’s revenues, costs, profits, or projections in any period.1  And none of the testimony 

suggests that the financial data underlying Professor Watt’s model were incorrect—or addresses 

those data inputs in any way.  Professor Katz’s testimony instead attacks the way that Professor 

Watt constructed his model and the assumptions he applied to the underlying data from Professor 

Marx’s analysis.  More specifically, Pandora’s revenues, costs, and profits have no bearing on 

Professor Katz’s critique that it was inappropriate for Professor Watt to assume that a record 

company would have zero payoff absent an agreement with a streaming service (i.e., that none of 

its customers will switch to other streaming services).  See Katz WDRT ¶¶ 16–17.  That critique 

is premised on Professor Watt’s own assumption elsewhere in his testimony that the streaming 

services are close substitutes for one another and that 90% of revenue would shift to other 

services if a streaming service were to shut down.  Id. ¶ 19 & n.13.  Nor is Pandora’s financial 

data relevant to Professor Katz’s second point, which involves a “nonsensical” assumption that 

Professor Watt makes about the costs and revenues of record companies, not the streaming 

service.  Id. ¶ 22.  The same is true of Professor Katz’s final methodological criticism, which 

simply highlights that Professor Watt’s model is highly sensitive to various assumptions, not his 

data choices.  Id. ¶ 23.2     

1 In fact, Professor Watt’s original analysis used data from Professor Marx’s Shapley Value 
model, which in turn was based on data from Spotify and did not include any revenue or cost 
data from Pandora.  See Mot. at 7–8; Written Rebuttal Testimony of Richard Watt ¶¶ 6–8 (Feb. 
13, 2017). 

2 Professor Katz makes this point by showing that the model can provide for negative royalties if 
the payment to sound recording owners is assumed to be 55% and that the same model can 
provide for royalties over 100% if Professor Marx’s service-cost parameter is substituted for 
Professor Watt’s.  Id. ¶¶ 137–38. 
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Indeed, the actual revenues and costs that Professor Watt used in his analysis play no role 

in Professor Katz’s critique.  This is obvious from examining Appendix A:  It only involves 

Professor Watt’s bargaining model, portrayed in mathematical notation with variables for the 

different inputs.  Katz WDRT App. A.  Professor Katz then shows how adjustments to Professor 

Watt’s assumptions (e.g., the assumed relationship between the record company licensing rates 

and non-content costs) impact the outputs.  See, e.g., id. ¶¶ 133–35.  The actual levels of the 

inputs represented by the variables—whether from 2015 or 2021—do not bear on Professor 

Katz’s critique. 

With respect to Professor Katz’ final point in this portion of his testimony—that, theory 

and models aside,  

 (Katz WDRT ¶¶ 24–25)—Pandora has agreed to provide documents 

relating to that conclusion.  Specifically, Pandora is producing all of its sound recording 

agreements, as well as the negotiation correspondence and analyses exchanged by Pandora and 

the record companies that Mr. White discussed, along with Pandora’s actual monthly payments 

to all sound recording owners.  Mot. Ex. CO-7 at 9, 13–18.  Unlike that information, the details 

of Pandora’s revenues, costs, and profits simply are not directly related to the point that  

.3 

Nor do the Services’ general criticism of Professor Watt’s conclusions—the subject of 

the first several pages of the Copyright Owners’ motion—somehow independently justify the 

broad discovery that the Copyright Owners seek.  Pandora’s critique, stated simply, is that the 

                                                 
3 Pandora agreed to provide information about its agreements with record companies on an 
annual basis because the monthly detail is not relevant or necessary.  The Copyright Owners’ 
contention that “monthly breakdowns” are necessary “because statutory royalty reporting is done 
on a monthly basis,” Mot. at 9, is a non sequitur—Pandora’s private agreements with the record 
companies are not subject to statutory royalty reporting.  
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Majority relied on a prediction that the Judges could safely raise rates (as the Final 

Determination did) and that sound recording rates would decline in response—a prediction that 

stemmed from Professor Watt’s model.  That prediction was wrong both because it was premised 

on a model containing deeply flawed assumptions, Katz WDRT ¶¶ 15–23, 131, and because 

 

, id. ¶¶ 24–27; Written Direct Remand Testimony of George White 

¶¶ 4–5 (Apr. 1, 2021) (White WDRT).4   

Neither of those critiques attacks the inputs to Professor Watt’s model, suggests that the 

model’s flaws were a result of outdated data, or suggests that anything would change if newer 

data were used.  Rather, they attack the assumptions built into Professor Watt’s model and his 

prediction, which was so crucial to the Majority’s decision, that sound recording rates would 

drop to counterbalance increases in mechanical royalties.  Moreover, neither of those critiques 

will be answered by running Professor Watt’s model with updated data, which seems to be the 

Copyright Owners’ aim.  If the model shows no see-saw effect after plugging in more recent 

data, that would only prove the Services’ point that a decrease in sound recording royalties 

cannot justify the increase in mechanical royalties.  And if the model continues to show a see-

saw effect after incorporating recent data, that too would prove the point that Professor Watt’s 

prediction is flawed, because .  See, e.g., White 

WDRT ¶¶ 4–5. 

                                                 
4 The Copyright Owners’ own motion concedes that “Watt’s report as a whole makes clear that 
his Nash bargaining analysis was never a guarantee of any particular outcome.”  Mot. at 8.  Thus, 
changing the data used in that analysis will not show that the see-saw effect will somehow 
materialize. 
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II. Pandora’s Monthly Step-by-Step Royalty Pool Calculations Are Not Directly 
Related to the New Testimony that Pandora Proffered [RFPs 5 and 6] 

RFPs 5 and 6 seek the monthly step-by-step royalty pool calculations that Pandora 

provides to publishers and record companies:  essentially, a more detailed and specific subset of 

what was requested in the prior section.  Mot. at 10.  In an effort to justify these requests, the 

Copyright Owners point to a subset of the same testimony discussed above—paragraphs 21 and 

23–25 of Professor Katz’s testimony, as well as his Appendix A, in which Professor Katz 

criticizes certain assumptions in Professor Watt’s bargaining model and notes that  

.  Mot. App. B at B-1–B-3.  What Pandora has already agreed to 

produce relates directly to that referenced testimony.  Pandora has agreed to provide its full 

complement of sound recording agreements, negotiation correspondence and analyses exchanged 

by Pandora and the record companies that were discussed in Mr. White’s testimony, and 

Pandora’s actual payments to sound recording owners—

.  Mot. Ex. CO-7 at 9, 13–18. 

By comparison, what the Copyright Owners seek in RFPs 5 and 6—monthly details of 

how Pandora calculated its payments to publishers and record companies every month for the 

past five years—is either unrelated and irrelevant to the cited testimony or more detail than is 

remotely necessary.  The requested documents concerning payments to publishers are irrelevant 

because the testimony about  

.  Katz WDRT ¶¶ 24–27.  

And, as noted above, Professor Katz’s criticism of Professor Watt’s bargaining model concerns 

the assumptions built into that model, not the specific data, and certainly not amounts paid for 

musical works in later periods that are not even included in the model.  Id. ¶¶ 21–23, App. A.  

Moreover, the Copyright Owners already have Pandora’s monthly musical works royalty 
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calculations in their own possession:  Pandora sends them to the publishers every month under 

its direct licensing agreements with those publishers.   

Even as to sound recording payments, monthly payment calculation detail at a record-

company-by-record-company level for several years is not only hugely burdensome, but also 

unrelated to the new evidence actually offered by Pandora on .  

Professor Katz’s point that 

 after the Phonorecords III 

determination (a key assumption of that determination), not the details of what Pandora 

subsequently paid on a month-to-month basis to each record company, much less how it made 

the calculations.  Katz WDRT ¶¶ 24–26; see also White WDRT ¶¶ 4–5.  As the Judges 

previously have observed, “[t]he mere mention of an agreement in written testimony, while 

sufficient to make that agreement ‘directly related’ to a party’s [written testimony], does not 

necessarily render discoverable  every document connected in some way to that agreement.”  

Discovery Order 9 at 4, Web IV, No. 14-CRB-0001-WR (2016-2020) (Jan. 15, 2015).5  

Moreover, to the extent that Pandora’s payments are at least loosely related to the testimony, 

Pandora has agreed to provide its actual payment amounts for every record company at an annual 

level.  Mot. Ex. CO-7 at 9.  That is more than sufficient.   

5 See also Order Granting in Part and Denying in Part SoundExchange’s Motion to Compel 
Discovery at 2–4, Determination of Rates and Terms for Digital Performance of Sound 
Recordings and Making of Ephemeral Copies to Facilitate Performances (Web V), No. 19-CRB-
0005-WR (2021-2025) (Dec. 27, 2019) (denying motion to compel discovery “unrelated to any 
specific statements within Mr. Newberry’s testimony” and rejecting SoundExchange’s “attempt 
to seek omnibus discovery” through untargeted requests). 
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III. The Consideration that Pandora Includes in Its Monthly Determinations of Total
Content Cost Are Not Directly Related to the New Testimony Pandora Proffered
[RFPs 8 and 9]

RFPs 8 and 9 seek information similar to that requested by RFPs 5 and 6, at an even

greater level of detail:  All the consideration that Pandora includes in its monthly determination 

of Total Content Cost (“TCC”) when calculating its mechanical royalty payments, and all the 

consideration Pandora has “recorded” for rights to license sound recordings.  Mot. at 10 n.6; 

Mot. Ex. CO-3 at RFPs 8, 9.  In other words, the requests seek not just detailed information on 

how Pandora has calculated all of its monthly royalty payments, but also information on what 

sub-amounts Pandora included for one particular input of those monthly royalty calculations (the 

TCC prong), and how and whether those amounts “line up” with what Pandora recorded in its 

ledgers for its payments to record companies.   

Pandora explained in the prior section why monthly detail of specific musical works and 

sound recording payments is not related to the new evidence it proffers (in addition to being 

highly burdensome), and that discussion applies with even more force to this additional level of 

detail. The Copyright Owners’ justification, relegated to a footnote, is that they somehow need to 

confirm whether Pandora’s testimony about sound recording royalties “lines up with the TCC 

prong that is at issue.”  Mot. at 10 n.6.  Whatever that vague phrase means, it is questionable 

whether this extreme degree of detail would be proper even in an audit of Pandora’s payments to 

a music publisher, where the question of whether Pandora’s payments “line up” with its records 

might actually be at issue.  But there is no question it is far beyond the bounds of reasonable 

discovery here.  Pandora’s new evidence is about 

, not what it reports to music publishers each 

month under the TCC prong, much less whether that amount (defined in regulations) squares 
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with what other sums it may pay sound recording owners under private contracts.  See, e.g., 

White WDRT ¶¶ 4–5. 

IV. Monthly User Counts for Pandora’s Discounted and Bundled Offerings Are Not
Directly Related to the New Testimony Pandora Proffered [Interrogatories 1 and 2]

Interrogatories 1 and 2 seek to supplement the royalty payment information of RFPs 5, 6,

8, and 9 with monthly user counts for every discounted plan that Pandora offers and the 

component pieces and prices of any bundles that Pandora offers.  Mot. at 13; Mot. Ex. CO-9 at 

3–4.  The Copyright Owners’ explanation is that the information will allow them to determine 

whether Pandora’s mechanical royalty payments “under Phonorecords III were higher or lower 

than what they would have been under Phonorecords II.”  Mot. at 12.  This request, and the 

information sought, has absolutely nothing to do with the cited testimony of Professor Katz.  See 

Mot. App. B at B-1–B-3.  As detailed in prior sections, those paragraphs focused on faulty 

assumptions in Professor Watt’s bargaining model (which undercut the see-saw effect in theory) 

and .  See supra Sections I–II.  Neither of 

those points turn on what Pandora would have paid under Phonorecords II rates.   As detailed by 

Mr. White, 

.  White WDRT ¶¶ 4–5.  That Pandora might hypothetically have paid the same amounts 

or more had the Phonorecords II structure still been in place, whatever its theoretical interest, is 

simply not directly related to that testimony.  And as noted, publishers have the details of what 

Pandora actually paid each month after Phonorecords III in their own possession.  Pandora 

provides them with monthly royalty statements detailing its payments.6 

6 Furthermore, the Copyright Owners lost their appeal of the student and family plan issue,  
Johnson v. Copyright Royalty Bd., 969 F.3d 363, 392–94 (D.C. Cir. 2020), and cannot relitigate 
the treatment of those discount plans in this remand proceeding, see United States v. Kpodi, 888 
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V. Documents Addressing the Market Power of Record Companies and Digital Service
Providers Are Not Directly Related to the New Testimony that Pandora Proffered
[RFPs 20 and 22]

RFPs 20 and 22 seek documents addressing the “market power or bargaining power” of

record companies and digital service providers.  Mot. at 13.  The Copyright Owners’ rationale is 

that “bargaining power” is a component of the Nash bargaining model, and since Professor Katz 

critiques Professor Watt’s Nash model, the requested information directly relates to that 

testimony.  Id. at 14.  It does not.  First, neither Professor Katz nor Pandora offers any new 

evidence on the bargaining power of the record labels or services.  That issue has been squarely 

decided and is not open on remand.  See Johnson, 969 F.3d at 372 (“The Board acknowledged 

that the sound recordings market is a complementary oligopoly and that the sound recording 

copyright holders can wield their considerable market power to extract excessive royalties.”).  As 

Pandora explained in its objections to these requests, “Pandora has not proffered new evidence 

concerning the market power of record companies, whose compl[e]mentary oligopoly power was 

firmly established on the existing record, explicitly recognized by the Judges in the Final 

Determination (in both the majority and dissenting opinions), and then affirmed by the D.C. 

Circuit on appeal.”  Mot. Ex. CO-7 at 20.  That alone should dispose of this request.   

In any event, Professor Katz’s cited testimony does not justify the request.  Paragraphs 

32–36 address the Shapley Value analysis, not the Nash bargaining model, merely explaining 

F.3d 486, 491 (D.C. Cir. 2018) (“[A]n inferior court has no power or authority to deviate from
the mandate issued by an appellate court.”).  In addition, the Judges did not reopen discovery on
the bundling issue—based in part on the Copyright Owners’ position that discovery on that issue
was unnecessary.  Order Regarding Proceedings on Remand at 2, Phono III, No. 16-CRB-0003-
PR (2018-2022), eCRB Doc. No. 23390 (Dec. 15, 2020) (“The Judges accept the parties’
proposals to resolve the issues concerning . . . the definition of ‘service revenue’ for bundled
offerings on the basis of the existing record . . . .”).  Accordingly, the Copyright Owners are not
entitled to any discovery on those topics.
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how Shapley does not necessarily account for hold-out effects or walk-away power (whatever 

level of such power actually exists).  See Katz WDRT ¶¶ 32–36.   And while the Nash model 

does contain a variable (𝜇) representing the “bargaining-power coefficient,” Professor Katz does 

not alter that variable based on actual label or service market power—he simply shows how it 

moves depending on the assumptions adopted for other variables in the model.  Id. ¶¶ 119, 128, 

130–38.  Notwithstanding its objections, Pandora has agreed to produce public Web V testimony 

from Professor Shapiro, Mot. Ex. CO-7 at 20, and after conferring with the Copyright Owners’ 

counsel, Web V testimony from SoundExchange’s experts addressing record label market power 

given the prominence of that issue in the proceeding.  That is more than sufficient. 

VI. Documents Regarding the Final Determination’s Impact on Pandora’s “Company,”
“Brand,” and “Ecosystem” Are Not Directly Related to the New Evidence that
Pandora Proffered [RFP 29 and Interrogatory 4]

RFP 29 and Interrogatory 4 seek documents and information related to the impact of the

rates adopted in the Final Determination.  Mot. at 14–15.  Pandora agreed to produce documents 

related to Professor Katz’s testimony that the increased rates could prove disruptive in at least 

two possible respects:  either by causing a service to increase pricing or to alter its promotion of 

its (now costlier) service.  Mot. Ex. CO-7 at 24–26.  Although it goes beyond Professor Katz’s 

testimony, after conferring with the Copyright Owners, Pandora also agreed to produce 

documents related to the impact of the increased rates more generally on the finances and 

business plans of its subscription services.   In other words, Pandora only objected to searching 

for and producing documents on the impact on the “company” more broadly, its “brand,” or its 

“ecosystem”—vague requests that go beyond the subscription services at issue and certainly well 

beyond Professor Katz’s actual testimony.  See Mot. at 14–15.  Pandora’s response is more than 

sufficient, and the Copyright Owners’ motion on this request should be denied.  
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CONCLUSION 

For the foregoing reasons, the Judges should deny the Copyright Owners’ motion to 

compel as to Pandora. 

May 5, 2021 Respectfully submitted, 

/s/ Benjamin E. Marks  
Benjamin E. Marks (N.Y. Bar No. 2912921) 
Todd D. Larson (N.Y. Bar No. 4358438) 
Aaron J. Curtis (N.Y. Bar No. 5332903) 
Jeremy P. Auster (N.Y. Bar No. 5539101) 
David J. Bier (N.Y. Bar No. 5773361) 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, N.Y. 10153 
Tel.:  (212) 310-8000 
Fax:  (212) 310-8007 
benjamin.marks@weil.com 
todd.larson@weil.com 
aaron.curtis@weil.com 
jeremy.auster@weil.com 
david.bier@weil.com  

Counsel for Pandora Media, LLC 
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DECLARATION AND CERTIFICATION OF AARON J. CURTIS  

REGARDING RESTRICTED PROTECTED MATERIAL 
 

(On behalf of Pandora Media, LLC) 

1. I am counsel for Pandora Media, LLC in the above-captioned case.  I respectfully 

submit this declaration and certification pursuant to the terms of the Protective Order issued July 

27, 2016 (the “Protective Order”).  I am authorized by Pandora to submit this Declaration on 

Pandora’s behalf.   

2. I am familiar with the documents contained in Pandora Media, LLC’s Opposition 

to Copyright Owners’ Motion to Compel (the “Opposition”), and with the definitions and terms 

provided in the Protective Order.  After consultation with my client, I have determined to the 

best of my knowledge, information, and belief that portions of the Opposition contain 

information that Pandora has designated as “confidential information” as defined by the 

Protective Order (the “Protected Material”).  The Protected Material is highlighted in grey in the 

restricted e-filing of the Opposition, and is fully redacted in the public e-filing of the same. 

3. The Protected Material includes, but is not limited to, contracts and contractual 

terms (including communications regarding the negotiation thereof) that are not available to the 

public, are highly competitively sensitive, and at times, subject to express confidentiality 

provisions with third parties. 
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4. If this contractual information were to become public, it would place Pandora at a 

commercial and competitive disadvantage, unfairly advantage other parties to the detriment of 

Pandora, and jeopardize its business interests.  Information related to confidential contracts or 

relationships with third parties could be used by Pandora’s competitors, or by other content 

providers, to formulate rival bids, bid up Pandora payments, or otherwise unfairly jeopardize 

Pandora’s commercial and competitive interests.   

5. The contractual information described in the paragraphs above must be treated as 

Restricted Protected Material in order to prevent business and competitive harm that would result 

from the disclosure of such information while, at the same time, enabling Pandora to provide the 

Copyright Royalty Judges with the most complete record possible on which to base their 

determination in this proceeding.  

Pursuant to 28 U.S.C. § 1746, I hereby declare under the penalty of perjury that, to the 

best of my knowledge, information, and belief, the foregoing is true and correct. 

Dated: May 5, 2021 
 New York, NY /s/ Aaron J. Curtis  

Aaron J. Curtis (N.Y. Bar No. 5332903) 
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, N.Y.  10153 
Tel.:  (212) 310-8000 
Fax:  (212) 310-8007 
aaron.curtis@weil.com 
 
Counsel for Pandora Media, LLC 
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Before the  
COPYRIGHT ROYALTY BOARD 

LIBRARY OF CONGRESS 
Washington, D.C. 

In the Matter of: 

DETERMINATION OF RATES AND 
TERMS FOR MAKING AND 
DISTRIBUTING PHONORECORDS 
(PHONORECORDS III) 

Docket No. 16–CRB–0003–PR (2018–2022) 
(Remand) 

SPOTIFY USA INC.’S MEMORANDUM IN OPPOSITION TO COPYRIGHT OWNERS’ 
MOTION TO COMPEL DOCUMENTS AND INFORMATION FROM SERVICES 

Copyright Owners, having categorically refused to respond to any discovery, now seek 

extraordinarily broad discovery from Spotify USA Inc. (“Spotify”) (and each of the other 

Services). But rather than attempt to show how this discovery is directly related to the new 

evidence submitted by Spotify, as the governing regulations require, Copyright Owners instead 

play a version of “Six Degrees of Kevin Bacon,” linking stray statements in one Service’s witness 

statement with unrelated statements in others’ and making illogical leaps in an effort to open the 

door to virtually any discovery of Spotify that Copyright Owners might want. This cannot be the 

intent of the remand discovery the Judges ordered. Copyright Owners’ motion should be denied in 

its entirety as to Spotify. 

INTRODUCTION 

Spotify’s written direct remand submission contains written testimony from three 

witnesses: Mr. Bonavia, Mr. Kung, and Professor Marx. Each piece of written testimony is tightly 

focused on whether the “see-saw” theory—the assumption that record labels would voluntarily 

“accept millions of dollars in lost revenue” by agreeing to “lower sound recording royalties” in 
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response to an increase in mechanical rates posited by Professor Watt and accepted by the 

Majority—is credible. Phonorecords III, 84 Fed. Reg. at 1966 (Dissent); Phonorecords III, 84 

Fed. Reg. at 1953 (“[T]he Judges rely on Professor Watt’s insight (demonstrated by his bargaining 

model) that sound recording royalty rates in the unregulated market will decline in response to an 

increase in the compulsory license rate for musical works.”). Spotify presented this new evidence 

to address one of the several issues the D.C. Circuit left open for this remand proceeding: whether 

“the Board failed to provide a ‘satisfactory explanation,’ or root in substantial evidence, its 

conclusion that an increase in mechanical license royalties would lead to a decrease in sound 

recording royalties.” Johnson v. Copyright Royalty Bd., 969 F.3d 363, 383 (D.C. Cir. 2020).1

Having “vacated the rate structure devised by the Board for lack of notice,” the D.C. Circuit left it 

to the Services to “present their concerns [regarding the ‘see-saw’ theory] to the Board in the first 

instance.” Id; see also Order Regarding Proceedings on Remand at 2 (allowing for the 

“[s]ubmission of evidence supporting each party’s position on the rate structure issue.”).  

To do exactly this, Mr. Bonavia offers testimony regarding  

 Specifically, Mr. 

Bonavia makes three points: “that:  

 

 

 

1 The Services’ Joint Opening Brief contains a more comprehensive discussion of this issue, as well as all of the other 
issues with the Final Determination that led the D.C. Circuit to vacate the rate levels and rate structure. Services’ Joint 
Opening Brief at 7-18. The Copyright Owners appear to have a far narrower (and incorrect) understanding of Johnson. 
See CO Br. at 2-3. The Judges need not resolve that dispute to resolve this motion. 
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.” Bonavia WDRT ¶6. In short, as Mr. Bonavia explained,  

 

.  

Mr. Kung’s testimony is even more focused. He “set[s] forth the 

 

. Kung WDRT ¶ 3.  

Professor Marx’s testimony is similarly narrow in scope. Her testimony evaluates the Nash 

bargaining model that Professor Watt put forward and that formed the sole justification for the 

“see-saw” theory.2 Notably, Professor Marx did not put forward a new bargaining model, nor did 

she attempt to fix Professor Watt’s model. Instead, her testimony identifies the many flaws in 

Professor Watt’s model and demonstrates that it cannot be relied upon to predict how sound 

recording rates will change (if at all) in response to changes in musical works rates.  

Despite the focused nature of the new evidence submitted by Spotify, Copyright Owners 

have propounded 59 document requests and 5 interrogatories on Spotify, many of which contain 

multiple parts, and the vast majority of which are identical to those served on every other Service, 

despite the fact that each Service presented different new evidence.3 To be sure, Spotify has 

collected, reviewed, and produced documents in response to Copyright Owners’ requests that are 

2 Professor Marx also offers the Judges an arithmetic approach for mitigating the imbalance problem found in the 
Majority’s rate-setting model—a problem that will not be solved by the “see-saw” theory for all of the reasons she 
discusses. Marx WDRT ¶¶52-63.  

3 The shotgun approach the Copyright Owners took is demonstrated by the fact that they have not moved to compel 
production of documents responsive to 33 different requests for which Spotify stated that it would not review, collect, 
or produce documents.  
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directly related to its new evidence, including sound recording royalty information, agreements 

with several record labels and label and artists aggregators, negotiation documents (including 

emails) with certain record labels, and the workpapers supporting Professor Marx’s analyses.4

Spotify also conducted a search for documents responsive to the other requests of the Copyright 

Owners that directly relate to its new evidence, including for final drafts of formal analyses 

concerning the economic relationship between sound recording and mechanical royalty rates. See

Spotify Response to RFP 26. 

But this does not satisfy Copyright Owners. They seek to further harass Spotify, insisting 

on having Spotify go through the time-consuming, expensive, and burdensome exercise of 

collecting, reviewing, and producing documents that have no relationship—let alone a direct 

relationship—to the new evidence it proffered, while, at the same time, categorically refusing to 

produce a single document. In fact, Copyright Owners apparently are not even willing to collect 

from their own members some of the very information they now claim is essential—insisting that 

Spotify produce what Copyright Owners’ members receive from Spotify in the ordinary course.  

In an effort to justify the wide-ranging discovery they seek, Copyright Owners primarily 

argue that their requests and interrogatories are somehow directly related to Professor Marx’s 

criticisms of Professor Watt’s Nash bargaining model. As a fallback, Copyright Owners resort to 

mischaracterizing Spotify’s new witness statements; make facially absurd claims that some (but 

not all) of these requests and interrogatories relate to other portions of Spotify’s written remand 

submission without any explanation whatsoever; and even apparently take the view that Spotify 

4 Spotify has already produced 538 documents, constituting 6,616 pages. 
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should be subjected to discovery that relates to evidence presented by other Services. As we now 

explain, these arguments are meritless. 

ARGUMENT 

The applicable discovery standard is clear—only non-privileged documents that are 

directly related to a party’s written testimony are subject to discovery—a tangential or other 

tenuous connection will not suffice. See 17 U.S.C. § 803(b)(6)(C)(v); 37 C.F.R. § 351.5(b)(1). 

Similarly, broad discovery requests that are not targeted directly at the proffered testimony will 

not do. See Order Granting in Part and Denying in Part SoundExchange’s Motion To Compel at 

2-4, Docket No. 19-CRB-0005-WR (2021-2025), December 27, 2019 (“Web V Order”) (denying 

motion to compel discovery requests that were “unrelated to any specific statements within Mr. 

Newberry’s testimony” and rejecting SoundExchange’s “attempt to seek omnibus discovery” 

through untargeted requests). The scheduling order in this remand proceeding further limits 

discovery to just the “new evidence” submitted by any party. Order Adopting Schedule for 

Proceedings on Remand, Dec. 23, 2020, at 2 (allowing “discovery relating to any filing that 

proffers new evidence”). Copyright Owners’ efforts to compel discovery for each of the disputed 

requests and interrogatories come nowhere close to meeting this standard.  

I. Copyright Owners’ Requests for Documents and Information are not Directly 
Related to Professor Marx’s Critique of Professor Watt’s Nash Bargaining 
Model 

Copyright Owners attempt to tie their myriad requests and interrogatories to Spotify’s new 

evidence primarily by arguing that, because Professor Marx evaluated and critiqued Professor 

Watt’s Nash bargaining model, Spotify is required to turn over any information that Professor Watt 
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(or some other expert) might incorporate into a revised Nash bargaining model.5 This view is 

entirely at odds with the “directly related” standard, which prohibits requests that are not directly 

targeted at specific statements made in written testimony. Web V Order, 2-4. The Copyright 

Owners’ apparent view of the standard takes what is intended to be a limited and narrow one and 

converts it into a broad and open-ended standard that would require Spotify to produce anything 

that an expert determines, in his or her discretion, would be nice to have when preparing a 

bargaining model on rebuttal. This is an overreach on Copyright Owners’ part.  

Copyright Owners also mischaracterize Professor Marx’s testimony. As Professor Marx 

explained, her testimony is designed to provide the Judges with an evaluation of whether the Nash 

bargaining model put forward by Professor Watt during the rebuttal phase of the Phonorecords III

proceeding—the sole evidentiary support for the “see-saw” theory—is reliable or not. Marx 

WDRT ¶¶ 25-29. In other words, Professor Marx sought to answer the question of whether 

Professor Watt’s Nash bargaining model was sufficiently reliable to support the Majority’s 

assertion that sound recording rates would decline to offset an increase in musical works rates.6

She concludes it is not. 

As Professor Marx explained, Professor Watt’s model cannot be relied on to support this 

claim for three reasons. First, Professor Watt’s model incorrectly assumes that if a particular 

5 While the Copyright Owners spend pages laying out what Professor Watt said about his model, nearly all of that 
discussion actually relates to Professor Watt’s Shapley model—a different model altogether than the one discussed 
by Professor Marx in her remand testimony. See, e.g., CO Br. at 7 (citing ¶¶ 33 n.21, 37-43, and 53-56, all of which 
are found in Section V of Professor Watt’s WRT titled “Shapley analysis.”). Professor Watt’s discussion of his Nash 
bargaining model is found in the last few pages of an appendix to his written rebuttal testimony. CO-Ex H-2619.  

6 Final Determination at 73-74 (“[T]he Judges rely on Professor Watt’s insight (demonstrated by his bargaining model) 
that sound recording royalty rates in the unregulated market will decline in response to an increase in the compulsory 
license rate for musical works…Professor Watt’s bargaining model predicts that the total of musical works and sound 
recordings royalties would stay ‘almost the same’ in response to an increase in the statutory royalty.”). 
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interactive streaming service went away, not a single subscriber or listener would turn to a different 

music service. That patently unreasonable and unrealistic assumption has a dramatic impact on the 

predicted “see-saw” effect and by itself renders Professor Watt’s model uninformative. Marx 

WRDT ¶¶ 34-38. Second, Professor Watt’s model fails to account for real-world features of the 

market such as long-term contracts and the time it takes to negotiate them. This failure, which 

Professor Watt acknowledged, also renders his model uninformative. Id. at ¶¶ 39-42. Finally, 

Professor Watt’s model generates very different, and in some cases, nonsensical results when using 

the full range of data that Professor Watt himself endorses. Id. at ¶¶ 43-45.  

This last point bears further discussion, as, contrary to Copyright Owners’ suggestion, 

Professor Marx did not sponsor a new bargaining model with updated or different data or 

assumptions. See CO Br. at 5-6. She opined on the model that Professor Watt introduced on 

rebuttal as well as the range of data that Professor Watt decided to use. While Copyright Owners 

might want all sorts of new data from Spotify and the other Services in order to help Professor 

Watt or another expert cobble together a revised or different model to prop up the “see-saw” 

theory, those data do not relate in any way to the issues Professor Marx raised in her remand 

testimony. The point of Professor Marx’s testimony is that Professor Watt’s model simply cannot 

support the “see-saw” theory. Starting over and proposing a new model with new data and new 

assumptions cannot change that.  

Spotify is not, as Copyright Owners claim, “withholding the documents and information 

in [its] possession that directly inform the model and its inputs.” CO Br. at 8. That information is 

already in the record: the documents and information that directly inform Professor Watt’s model 

are those that Professor Watt chose to use. As a result, the many extensive and burdensome 
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requests for documents and information that are the subject of the Copyright Owners motion are 

not directly related to Professor Marx’s remand testimony.7

Moreover, the context for Professor Watt’s model is critical to understand. He prepared his 

Nash bargaining model in his written rebuttal testimony in response to Professor Marx’s written 

direct testimony. In doing so, Professor Watt incorporated data and information that was used by 

Professor Marx as well as that obtained in discovery from Spotify and other Services in the original 

proceeding. See, e.g., Watt WRT ¶ 3; ¶ 33 & n.21; CO Br. at 7. In other words, Copyright Owners 

already sought and obtained from Spotify (and others) discovery to inform Professor Watt’s 

bargaining model. For Copyright Owners to now seek additional discovery just so that Professor 

Watt (or some other expert) can try again is nothing more than an effort to get a second bite at the 

discovery apple. The Judges have rejected these very sorts of efforts in the past, and should do the 

same here. See Web V Order, 4.

II. Copyright Owners Resort to Mischaracterizing Spotify Witness Testimony in 
an Effort to Tie Spotify’s New Testimony to their Requests 

Copyright Owners next suggest that the requested documents are necessary to determine 

whether Spotify would have paid more under the Phonorecords II rates and terms or under the 

Phonorecords III rates and terms, claiming that this is central to Mr. Bonavia’s testimony.8 CO Br. 

7 Professor Watt, of course, is free to submit rebuttal testimony to discuss whether he agrees with Professor Marx’s 
assessment of his model and whether he believes that, despite all of the problems with his model, that it was still 
appropriate for the Judges to use it in the way they did. But that is entirely different from subjecting Spotify to an 
extensive and expensive fishing expedition seeking a slew of new documents and information from which to devise 
an entirely different model.  

8 If this were really what Copyright Owners were after, it is hard to understand why they did not include RFP 7 as part 
of their motion to compel. That RFP explicitly requests “Documents sufficient to show the monthly Mechanical 
Royalties that would have been due during the Relevant Time Period for each of Your Eligible Digital Music Service 
offerings under (a) the Phonorecords II rates and terms; and (b) the Phonorecords III rates and terms as adopted in 
the final determination in this proceeding published at 84 Fed. Reg. 1918 (February 5, 2019).” 



PUBLIC VERSION 

9 
Spotify USA Inc.’s Memorandum in Opposition to Copyright Owners’ Motion to Compel Documents and 
Information from Services, Dkt No. 16-CRB-0003-PR (2018-2022) (Remand) 

at 11-12. Copyright Owners even go so far as to claim that  

 

” Id. Copyright Owners grossly mischaracterize Mr. Bonavia’s testimony. 

Mr. Bonavia is not, as Copyright Owners claim,  

 

. See CO Br. at 12 (“Royalties going ‘up’ or ‘down’ of course requires a reference (up 

compared to what?), and here the Services’ reference is the prior rates.”).  

Mr. Bonavia  

. As Copyright Owners are well aware, the Phonorecords III rates 

and terms call for royalty rates that increase year-over-year throughout the 2018-2022 period. Both 

the percentage-of-revenue and TCC rates increase in each year while the treatment of student and 

family plans remains the same. Given this phased-in rate increase over time, if the see-saw effect 

were real, sound recording rates should have started to come down as the mechanical rates began 

to go up.  

 

 

 

; id. at ¶ 21 (discussing how  

. As a result, while the Copyright Owners might want all sorts of data 

to make comparisons of what royalties would be owed under a variety of rates and terms, those 

comparisons are not directly related to the new evidence proffered by Spotify. 

Moreover, Copyright Owners simply ignore that the key information they seek—the 

royalties paid for sound recordings and musical works—has already been produced (in the case of 
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sound recording royalties) or is already in the hands of the Copyright Owners’ own members (in 

the case of musical works royalties). As it agreed to do in response to RFP 6 (a commitment that 

Copyright Owners never raised any issue with during the meet and confer process (Assmus Decl., 

¶ 5)), Spotify has already produced sound recording royalty information. As for the musical works 

royalty information that the Copyright Owners are demanding—the “monthly royalty statements 

with [Spotify’s mechanical] royalty pool information” (CO Br. at 11)—that information is already 

in the hands of the NMPA’s own members.9 Yet, Copyright Owners apparently would prefer to 

burden Spotify rather than simply collect this information from their own members. This further 

underscores the one-sided nature of the discovery that Copyright Owners seek to impose. 

III. Copyright Owners’ Other Efforts to Tie Their Requests to Spotify’s New 
Evidence Fail 

After devoting more than half of their brief to an entirely irrelevant discussion of the details 

of Professor Watt’s models and their misguided efforts to show that Spotify has presented 

misleading testimony (which it has not), Copyright Owners finally get to the issue at hand: whether 

the requests for documents and information are directly related to any of the new evidence put 

forward by Spotify. As we now explain, there is no basis for compelling Spotify to produce 

anything more than what it already has.  

a. Service Revenue, Cost, Profit, and Royalty Payment Information 

Copyright Owners have propounded several requests seeking extensive profit, revenue, and 

cost information from each Service (e.g., RFPs 2 and 11 and Interrogatory 3). In a meet-and-confer 

discussion, Copyright Owners specifically asked Spotify to update a complex and massive Excel 

9 Copyright Owners assert that Spotify has “agreed only to provide mechanical royalty pool summaries from 2018.” 
CO Br. n. 10. Not so. Spotify offered to produce monthly mechanical royalty pool summaries over the 2018-2020 
period so long as that would obviate motion practice regarding Spotify’s financial information. Assmus Decl., ¶ 8. By 
bringing their motion, the Copyright Owners apparently rejected that offer. 
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spreadsheet (Bates SPOTCRB0006837, entered into evidence as CO-EX. H-2764) that contains 

14 tabs, one of which breaks down costs into almost 3,000 different line items. Assmus Decl., ¶ 7. 

But Spotify’s testimony in this remand proceeding does not discuss its revenues, costs, or profits, 

. And, as noted above, 

Spotify has already produced sound recording royalty information—i.e., the information that is 

directly related to its discussion of costs. 

With respect to the mechanical royalty information the Copyright Owners seek (RFP 5), as 

noted above, Spotify provides this information to the NMPA’s members in the ordinary course. 

But rather than reach out to their own members, Copyright Owners instead seek to secure it from 

Spotify, consistent with Copyright Owners’ one-way approach to remand discovery. Copyright 

Owners have not even attempted to explain why they cannot obtain this information directly from 

their own members.10

In addition to the foregoing, the Copyright Owners also seek detailed information about 

Spotify’s student and family plans (Interrogatory 1) and detailed information regarding the bundles 

offered by Spotify (Interrogatory 2). But Spotify’s witnesses do not say a word about student plans, 

family plans, or bundles, and Copyright Owners have not suggested otherwise.11

10 In Appendix B to the Semel Declaration, Copyright Owners quote a few isolated sentences from the remand 
testimonies of Professor Marx, Mr. Bonavia, and Mr. Kung that they claim relate to these requests. Copyright Owners 
have provided no explanation whatsoever for how these statements relate to the broad discovery they seek. And, even 
a cursory review of these isolated snippets makes clear that there is no connection to the requested information. See, 
e.g., Semel Decl. B-7 (claiming that Mr. Kung’s statement that 

 somehow directly relates to Copyright Owners’ request for (i) profits, revenues, and costs; 
(ii) musical works royalties; (iii) detailed information on the consideration that goes into the TCC prong; (iv) projected 
costs, revenues, profits, growth, value, competitiveness or financial condition; (v) detailed information on discount 
plans; and (vi) detailed information on bundles). 

11 Copyright Owners also claim that certain statements made by Professor Marx regarding Professor Watt’s model 
and certain statements made by Mr. Bonavia and Mr. Kung regarding the  also 
directly relate to these interrogatories, without providing any explanation for why that is the case. Semel Decl. B-5 – 
B-7. These naked assertions clearly do not justify the discovery Copyright Owners seek.  
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While that alone is sufficient to deny Copyright Owners’ motion, there is an additional 

reason that Copyright Owners’ requests are improper: these are not topics on which the record has 

been reopened. While Copyright Owners may want to re-litigate the Judge’s decision regarding 

student and family plans, the D.C. Circuit has already rejected those efforts. Johnson, 969 F.3d at 

393. The treatment of student and family plans under the regulations is not an open issue on this 

remand and, as a result, discovery directed at these products is entirely inappropriate at this stage.  

And, while the D.C. Circuit did remand for further consideration of the appropriate 

definition of service revenue for bundled offerings, Copyright Owners, the Services, and the 

Judges all agreed that the evidentiary record as to bundles should not be reopened. Order Regarding 

Proceedings on Remand, Dec. 15, 2020, at 3 (“The Judges accept the parties’ proposals to resolve 

the issues concerning … the definition of “service revenue” for bundled offerings on the basis of 

the existing record as supplemented by two rounds of briefing. The Judges find that approach 

would permit a fair and expeditious resolution of [this] issue[].”). Yet reopening the record on this 

issue is precisely what Copyright Owners seek to do here.12

Finally, Copyright Owners seek “[d]ocuments sufficient to show all of the consideration 

that [Spotify] include[s] in [its] determinations of Total Content Costs for calculating Mechanical 

Royalties, broken down at every level of specificity at which they exist…” (RFP 8) as well as 

“[d]ocuments sufficient to show all of the consideration that [Spotify] ha[s] recorded for rights to 

license sound recordings, broken down at every level of specificity at which they exist…” (RFP 

12 It appears Copyright Owners’ strategy is to put in no new evidence at all in the first round, all the while planning to 
sandbag the Services on reply with a wide variety of new evidence, in an apparent effort to shield themselves entirely 
from any discovery and any response to that evidence from the Services. The Copyright Owners have refused to 
confirm whether they will consent to the Services seeking limited discovery from them should they put in new 
evidence at the rebuttal stage. See Assmus Decl., ¶ 9. 
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9). Copyright Owners assert, in a footnote, that this discovery is needed to confirm “whether and 

how [sound recording] rates line up with the TCC calculation.” CO Br. n. 6.  

As an initial matter, any comparison of what Spotify pays to the record labels pursuant to 

individually negotiated agreements versus what goes into the TCC prong, a calculation conducted 

pursuant to the governing regulations, is irrelevant to this remand proceeding. And, in any event, 

Copyright Owners’ own members already have the information that Copyright Owners claim is so 

essential here. While Copyright Owners claim that “the easiest way for the Services to present 

their sound recording royalty history here would have been to point to their monthly TCC 

reporting, which… appears next to their revenues and their mechanical royalties in their monthly 

statements,” CO Br. n. 6, they fail to note that these statements are sent to Copyright Owners’ own 

members in the ordinary course. Copyright Owners’ efforts to compel Spotify to produce 

information that their own members already have only serves to underscore the frivolous nature 

of their motion. 

Copyright Owners also fail to note that, as discussed above, Spotify has already produced 

the documents responsive to RFP 9 that it committed to provide in its written response, one that 

the Copyright Owners never objected to during the meet and confer process. Assmus Decl., ¶ 6. 

b. Record Label and Service Market or Bargaining Power 

Copyright Owners seek documents and information regarding the “market power” or 

“bargaining power” of industry participants, including the record labels (RFP 20) and the Services 

(RFP 22). But Spotify’s witnesses do not offer new evidence regarding market or bargaining 

power. While Professor Marx does note in her remand testimony that the major labels each have 

“substantial complementary oligopoly power” (Marx WDRT ¶ 39), this is not a new opinion. 

Professor Marx, in her written rebuttal testimony, previously made this point, and Copyright 
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Owners already had the opportunity to seek discovery related to that opinion.13 Marx WRT ¶¶ 80-

83. As the Judges have previously concluded, there is no reason, nor is there a specific rule, that 

allows for a “second bite at discovery.” See Web V Order, 4. 

Moreover, whether the record labels or the Services have market power is not an open issue 

in this remand proceeding. The Judges (in both the Majority and Dissenting opinions) already 

determined that the Major record labels form a complementary oligopoly and have substantial 

market power, leading them to secure supra-competitive rates from the Services. See, e.g., Phono 

III, 84 Fed. Reg. at 1934, 1952-53, 1964, 2005-06, 2009; Final Det. at 74 n. 136. And the D.C. 

Circuit itself emphasized that “sound recording rightsholders have considerable market power vis-

à-vis interactive streaming service providers, and they have leveraged that power to extract 

excessive royalties.” Johnson at 382. While Copyright Owners might not like that determination, 

they did not appeal it. Having failed to do so, they are now barred from re-litigating what is a 

settled issue. Crocker v. Piedmont Aviation, Inc., 49 F.3d 735, 739 (D.C. Cir. 1995) (“[A] legal 

decision made at one stage of litigation, unchallenged in a subsequent appeal when the opportunity 

to do so existed, [governs] future stages of the same litigation, and the parties are deemed to have 

waived the right to challenge that decision at a later time.”).  

c. Impact of the Rate Structure 

Copyright Owners also seek broad discovery, through RFP 29 and Interrogatory 4, on what 

they characterize as “the impact of the rate structure.” But Copyright Owners do not even attempt 

to tie these requests to the new evidence offered by Spotify. While Appendix B to the Semel 

13 Copyright Owners also point to two sentences from Mr. Bonavia’s testimony: one from the summary of his 
testimony in which he states that ; 
and one section header that reads “ .” The Copyright Owners 
offer no explanation for how these statements are directly related to RFPs 20 or 22.  
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Declaration attempts to tie each of the requests and interrogatories at issue to various pieces of 

witness testimony from each of the Services, the Copyright Owners are not able, even under their 

overbroad interpretation of the “directly related” standard, to tie RFP 29 and Interrogatory 4 to 

Spotify’s remand submission. See Semel Decl. B-5 - B-7 (no reference to RFP 29 or Interrogatory 

4 in the sections addressing the Marx, Bonavia, or Kung testimony). Having made no effort to 

connect these requests to the new testimony from Spotify, there is no justification for compelling 

Spotify to produce documents or information in response to these requests.14

CONCLUSION 

Copyright Owners’ Motion should be denied in its entirety as to Spotify.  

Dated:  May 5, 2021  By: /s/ Richard M. Assmus

Richard M. Assmus  
MAYER BROWN LLP 
71 South Wacker Drive 
Chicago, Illinois 60606 
rassmus@mayerbrown.com  
Tel: 312.782.0600 

A. John P. Mancini 
Jacob E. Ebin 
Allison Aviki 
Margaret Wheeler-Frothingham 
MAYER BROWN LLP 
1221 Avenue of Americas 
New York, New York 10020-1001 
jmancini@mayerbrown.com 
jebin@mayerbrown.com  
aaviki@mayerbrown.com  
mwheelerfrothingham@mayerbrown.com 
Tel: 212.506.2500 

Attorneys for Spotify USA Inc. 

14 To the extent that another Service submitted new evidence that directly relates to these requests, that cannot be the 
basis for compelling Spotify to search for, review, and produce responsive documents. The Copyright Owners offer 
no precedent to support their attempt at discovery by association. Nor is there any. 
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Before the 
UNITED STATES COPYRIGHT ROYALTY JUDGES 

The Library of Congress 
Washington, D.C. 

In re

DETERMINATION OF RATES AND TERMS 
FOR MAKING AND DISTRIBUTING 
PHONORECORDS (Phonorecords III) 

Docket No. 16-CRB-0003-PR  
(2018-2022) (Remand) 

DECLARATION AND CERTIFICATION OF RICHARD M. ASSMUS  

(On behalf of Spotify USA Inc.) 

1. I am counsel for Spotify USA Inc. (“Spotify”) in the above-captioned case. I 

respectfully submit this declaration and certification pursuant to the terms of the Protective Order 

issued July 27, 2016 (“Protective Order”), and in support of Spotify’s Memorandum in Opposition 

to Copyright Owners’ Motion to Compel Documents and Information From Services (“Spotify’s 

Opposition to Motion to Compel”).  

2. I am authorized by Spotify to submit this Declaration on Spotify’s behalf.  

3. I make this Declaration based on my own personal knowledge. If called to testify 

as a witness, I could and would do so completely.  

4. Spotify met and conferred with counsel for Copyright Owners’ via zoom on April 

16, 21, and 23, 2021, with respect to the Copyright Owners’ First Set of Requests for Production, 

and more specifically Spotify’s responses thereto.  

5. At no point in the meet and confer process did Copyright Owners raise any 

particular issue with Spotify’s response to Request for Production 6. 

6. At no point in the meet and confer process did Copyright Owners raise any 

particular issue with Spotify’s response to Request for Production 9. 
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7. During one meet and confer discussion, Copyright Owners specifically asked 

Spotify to update a complex and massive Excel spreadsheet (Bates SPOTCRB0006837, entered in 

to evidence as CO-EX. H-2764) that contains 14 tabs, one of which breaks down costs into almost 

3,000 different line items. 

8. During meet and confer communications, Spotify expressed its willingness to 

compromise in order to avoid unnecessary motion practice. See Exhibit A, April 23, 2021 email. 

Specifically, Spotify offered to produce monthly mechanical royalty pool summaries over the 

2018-2020 period, so long as that would obviate motion practice regarding Spotify’s financial 

information. Copyright Owners, by bringing their motion, apparently rejected Spotify’s offer. 

9. On April 26, 2021, Mr. Steinthal, counsel for Google, emailed counsel for 

Copyright Owners, with a copy to counsel for the other Services, seeking confirmation that 

Copyright Owners do not intend to produce any documents in discovery on the grounds that: (i) 

the scope of discovery is limited to information directly relating to “new evidence,” and (ii) 

Copyright Owners did not submit any new evidence. Mr. Steinthal also inquired whether, in the 

event that Copyright Owners do submit new evidence accompanying the July 2nd submission, 

Copyright Owners would agree not to object in principle to a motion filed by the Services seeking 

limited discovery related to that new evidence. See Exhibit B, April 26, 2021 email. Copyright 

Owners have not responded to Mr. Steinthal’s email. 

10. On April 28, 2021, Copyright Owners submitted a Motion to Compel Production 

of Documents and Information From Services.  

11. On May 5, 2021, Spotify submitted its Opposition to Motion to Compel. 

12. I have reviewed Spotify’s Opposition to Motion to Compel submitted in this 

proceeding. I have also reviewed the definitions and terms provided in the Protective Order. After 
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consultation with my client, I have determined to the best of my knowledge, information and belief 

that portions of Spotify’s Opposition to Motion to Compel contains information that Spotify has 

designated as “confidential information” as defined by the Protective Order (“Protected Material”). 

The Protected Material is shaded in the printed copies of these submissions and described in more 

detail below. 

13. Such Protected Material includes, but is not limited to, testimony and exhibits 

involving (a) contracts and contractual terms, that are not available to the public, are highly 

competitively sensitive and, at times, are subject to express confidentiality provisions with third 

parties; (b) highly confidential internal business information, financial projections, financial data, 

and competitive strategy that are proprietary, not available to the public, and commercially 

sensitive. 

14. If this contractual and strategic information were to become public, it would place 

Spotify at a commercial and competitive disadvantage, unfairly advantage other parties to the 

detriment of Spotify, and jeopardize Spotify’s business interests. Information related to 

confidential contracts or relationships with third-party content providers could be used by 

Spotify’s competitors, or by other content providers, to formulate rival bids, bid up Spotify’s 

payments, or otherwise unfairly jeopardize Spotify’s commercial and competitive interests.  

15. The contractual, commercial, and financial information described in the paragraphs 

above must be treated as Restricted Protected Material in order to prevent business and competitive 

harm that would result from the disclosure of such information while, at the same time, enabling 

Spotify to provide the Copyright Royalty Judges with the most complete record possible on which 

to base their determination in this proceeding.  
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From: Ebin, Jacob B.

Sent: Friday, April 23, 2021 12:39 PM

To: Cooperman, Lauren B.; Assmus, Richard M.

Cc: Semel, Benjamin K.; Weigensberg, Joshua; Scibilia, Frank P.; Zakarin, Donald S.; 

Szablewski, Christopher; Sluch, Shandice; Wheeler-Frothingham, Margaret

Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of 

RFPs

Ben and Lauren, 

We write further to our ongoing meet and confer discussions and in follow up to our April 21, 2021 phone call. 

At the outset, we note that we seem to have a fundamental disagreement about the permissible scope of discovery in 
this remand proceeding. We also disagree that new evidence submitted by one service would expose another service to 
discovery that directly relates to that new evidence, i.e., we disagree that new evidence put forward by a different 
service obligates Spotify to produce documents directly related to that non-Spotify new evidence.  That said, we are 
willing to make reasonable compromises in an effort to avoid unnecessary motion practice.   

Below we discuss the various “buckets” of the contested discovery requests identified in the chart you provided on April 
19, 2021, and our high level positions regarding those buckets. 

I. Financial Information 

Information regarding Spotify’s financial state is not within the permissible scope of discovery on remand.  Nothing in 
Spotify’s new evidence addresses its financial performance.  Nor do Spotify’s new witness statements discuss anything 
relating to its financials ( ).  For this reason, we will stand 
on our objections that the broad requests identified in your chart are not within the scope of discovery contemplated 
for this remand proceeding.  We note that Spotify has already produced  

, and we have already agreed to produce  
.   

In a further effort to compromise, and so long as it will avoid any motion practice regarding Spotify’s financial 
information, at your request, we are confirming with our client if it can agree to produce what we understand are its 
monthly mechanical royalty “top sheets,” for the years 2018-2020 – the period of time addressed in the testimonies of 
Mr. Bonavia and Mr. Kung.   

II. Discount Plans and Bundles 

Spotify stands on its objection to the production of documents or provision of other discovery relating to “discount” 
plans and bundles.  None of the new evidence Spotify submitted discusses such plans.  To the extent this topic was 
raised in opening submissions, it was only discussed in the Services’ brief, and no new evidence from Spotify was 
referenced in that discussion.  Moreover, the portion of the Services’ brief that addresses bundles was addressing an 
issue for which the record has not been reopened.  

III. Label Bargaining Power 

As discussed on our call, we do not agree with your position that Spotify put forth any new evidence regarding the 
bargaining or market power of the labels – and we reject the proposition that merely referring to the major labels as a 
“complimentary oligopoly” would subject Spotify or any other service to broad discovery on this point.  That said, as we 
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have previously noted, we already agreed to produce certain documents in response to Request No. 26, specifically final 
analyses, memoranda, presentations, or the like analyzing the economic relationship between mechanical royalty rates 
and sound recording royalty rates.  In addition, for Request No. 22, we are conferring with our client regarding whether 
any responsive final analyses or memoranda “concerning the market power or bargaining power of [Spotify]” that relate 
to negotiations between Spotify and record labels exist.  Beyond that, we intend to stand on our objections to this 
bucket of broad requests. 

IV. Label Agreements 

Spotify has already produced the agreements relied upon in connection with its opening submission.  We can confirm 
that Spotify will also be producing its major label agreements for the relevant time period applicable to the US, to the 
extent they have not been produced, as well as agreements from the relevant time period for a sampling of independent 
label aggregators such as Merlin.  Regarding other indie labels, Spotify will produce, as you have requested,  

  

V. Impact 

Regarding the “impact” category in your chart, we again note that while your discovery chart identifies various pieces of 
testimony that you assert relate to “impact,” none of that testimony was provided by a Spotify witness.  We do not 
agree that a statement by one service’s witness on the issue would create a discovery obligation on Spotify.  Without 
showing that these requests are directly related to the new evidence submitted by Spotify, we do not see any basis for 
searching for or producing documents responsive to these requests. 

We hope that the above will eliminate or at least significantly narrow any discovery disputes, and we look forward to 
further discussion on our scheduled meet and confer later today.  

Best, 

-Jacob 

From: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>  
Sent: Tuesday, April 20, 2021 9:50 AM 
To: Assmus, Richard M. <RAssmus@mayerbrown.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

**EXTERNAL SENDER**

Hi Rich, 

As we discussed, to assist the ongoing meet/confer process, here are some notes on how various RFP/rog topics relate 
to the Services’ submission.  The Service-specific RFPs (after RFP 43) are not allocated across the topics below – we think 
each Service can extrapolate from the below points to those RFPs, but feel free to ask if you have specific questions 
about any of them.  These notes are not official or exhaustive and specific RFPs may have additional relevances beyond 
each topic.  Nothing herein is a waiver of any arguments for production of any of the documents sought in the RFPs.   

Please let me know if we can set up time for tomorrow for about 30 min anytime from 12:30-1:30 or 2:00-3:00 ET to 
have a follow-up meet and confer. 
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Best, 
Lauren 

General topic Request Nos. Notes

Financial 
information 

1-11; 31-32; 34-
35; 38-39; 41 
(and Rogs 1, 3) 

Information concerning, inter alia, Service revenues and costs is 
related to the Services’ new evidence and arguments 
concerning Prof. Watt’s bargaining analysis, and whether or 
not a “see-saw” effect occurred consistent with that 
analysis.  Examples of such evidence in the Services’ filing 
include Katz ¶¶6, 23, 74-89, 118-138; Marx ¶¶14, 32-37, 41-48, 
67-80; Leonard ¶¶15-16; Mirchandani ¶6; White ¶4; Bonavia 
¶6.  Service costs (including royalties paid and non-content 
costs) and revenues (including displaced/deferred revenues 
that do not appear in Part 385 reported revenue) are central 
facts that determine the expected outcomes in a Nash 
bargaining analysis, which directly relates to Service arguments 
that the rate structure should be overturned because Watt’s 
analysis was faulty.  At root, the Services’ argument is that 
what actually happened in the market somehow conflict with 
Watt’s analysis.  That makes directly relevant the evidence on 
what actually happened in the market, which included the 
Services’ revenues and costs information. 

Much of this information also directly relates to the 
oversimplified version of the “see-saw” presented by the 
Services, which compares movements in sound recording 
royalties with movements in musical works royalties.   

This information also relates to the Service submission new 
evidence and arguments concerning the 801(b)(1) factors.  The 
Services told the Judges at the recent conference that their 
argument concerning the TCC issue is only a “Factors B and C” 
argument.  Factor B concerns whether or not the Services were 
afforded the opportunity to obtain a “fair income.”  E.g., Katz 
¶110; Marx ¶¶12, 52-56.  Information on the actual income 
that was obtained by the Services directly relates to this 
evidence proffered by the Services. 

Discount plans 
and bundles 

36-37; 40
(and Rog 2) 

This information concerns changes to mechanical royalties 
payable (which are calculated differently in the new rates 
versus either the old rates or the Services’ proposal), as well as 
calculating Service revenues, which directly relates to the 
Service new evidence and arguments laid above re the 
Financial Information RFPs. 

Label 
bargaining 
power 

16; 20-26
This information concerns label bargaining power, which 
relates to the Services’ new evidence and arguments 
concerning Prof. Watt’s bargaining analysis, and whether or 
not a “see-saw” effect occurred consistent with that 
analysis.  (See discussion re Financial Information RFPs for 
cites.)  Label bargaining power is a central driver of the Nash 
bargaining analysis, and Service arguments that the analysis 
was faulty directly challenge label bargaining power 
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General topic Request Nos. Notes
assumptions (the Katz and Marx reports directly proffer 
adjustments to label bargaining power assumptions).  Evidence 
concerning label bargaining power is directly related to this 
new evidence.  The Services’ new evidence also contains 
numerous direct statements about label market or bargaining 
power.  Eg, Marx ¶ 39; Leonard ¶¶8, 13; Mirchandani ¶12; Katz 
¶¶ 53, fn 115. 

Label 
agreements 

12-15; 17-19
(and Rog 5) 

The Services offered new evidence and argument concerning 
label negotiations and royalty rates pursuant to private 
agreements.  While the Services cherrypicked some 
agreements to share, the agreements that the Services chose 
not to share are directly related to the new evidence and 
arguments about whether and how the terms of label 
agreements changed since the Final Determination issued.  Eg, 
Bonavia ¶¶13-21; Kung ¶¶4-8; White ¶¶4-30; Diab ¶¶9-11; 
Mirchandani ¶¶13-24; Leonard ¶17. 

Impact 27-30, 33
(and Rog 4) 

This information relates to Service evidence and arguments 
concerning the impact of the uncapped TCC prong, which 
underlies the Service argument against expansion of the 
uncapped TCC prong (a rate structure that the Services 
simultaneously propose as the appropriate one for offerings 
with limited economic impact), and relates to specific Service 
testimony.  Eg, Leonard ¶12; Diab ¶4; Katz ¶¶7; 99-108; 
Mirchandani ¶¶9-12; White ¶¶4.   

From: Assmus, Richard M. <RAssmus@mayerbrown.com>  
Sent: Thursday, April 15, 2021 12:36 PM 
To: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

That time works on our end. 

Rich 

From: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>  
Sent: Thursday, April 15, 2021 10:52 AM 
To: Assmus, Richard M. <RAssmus@mayerbrown.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
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<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

**EXTERNAL SENDER**

Okay, thanks.  Let me know if anytime 11:00-12:00 works on Friday. I’d like to break up the call if possible to first address 
the Copyright Owners’ First RFPs since discussing everything in one one-hour call might not be feasible.   

Best, 
Lauren 

From: Assmus, Richard M. <RAssmus@mayerbrown.com>  
Sent: Thursday, April 15, 2021 11:47 AM 
To: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

Can’t do 1, but we have good availability on Monday. We note that on Monday, we will have more responses on both 

sides to discuss. 

Rich 

From: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>  
Sent: Thursday, April 15, 2021 10:44 AM 
To: Assmus, Richard M. <RAssmus@mayerbrown.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

**EXTERNAL SENDER**

Hi Rich, 

We’re now meeting with Amazon’s counsel at that time.  Can you do 1:00? 

Best, 
Lauren 

From: Assmus, Richard M. <RAssmus@mayerbrown.com>  
Sent: Thursday, April 15, 2021 11:01 AM 
To: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Szablewski, Christopher <CSzablewski@mayerbrown.com>; Ebin, Jacob B. 
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<JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret 
<MWheelerFrothingham@mayerbrown.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

Lauren— 

Would Friday 2-3 ET work? 

Rich 

From: Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com>  
Sent: Wednesday, April 14, 2021 2:40 PM 
To: Szablewski, Christopher <CSzablewski@mayerbrown.com>; Assmus, Richard M. <RAssmus@mayerbrown.com>; 
Ebin, Jacob B. <JEbin@mayerbrown.com>; Sluch, Shandice <SSluch@mayerbrown.com>; Wheeler-Frothingham, 
Margaret <MWheelerFrothingham@mayerbrown.com> 
Cc: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com> 
Subject: RE: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

**EXTERNAL SENDER**

Hi All:  

I’m reaching out to schedule a meet and confer to discuss the disputed items in the Copyright Owners’ First RFP.  Please 
let me know if you are available for a call sometime Thursday from 2:30-5:00 or Friday from 1:00-3:00 (ET).  We’d like to 
meet and confer this week so as to build in time for additional follow-up discussions, if needed.  If neither of those 
windows work, please let me know another time this week that works for you.   

Best, 
Lauren 

_______________________________________ 
LAUREN COOPERMAN

PRYOR CASHMAN LLP 
7 Times Square, New York, NY 10036-6569 
lcooperman@pryorcashman.com 
Tel: (212) 326-0431 
Cell: (516) 297-6469 
www.pryorcashman.com

From: Szablewski, Christopher <CSzablewski@mayerbrown.com>  
Sent: Tuesday, April 13, 2021 10:44 PM 
To: Semel, Benjamin K. <BSemel@PRYORCASHMAN.com>; Weigensberg, Joshua 
<JWeigensberg@PRYORCASHMAN.com>; Scibilia, Frank P. <FScibilia@PRYORCASHMAN.com>; Zakarin, Donald S. 
<DZakarin@PRYORCASHMAN.com>; Cooperman, Lauren B. <LCooperman@PRYORCASHMAN.com> 
Cc: Assmus, Richard M. <RAssmus@mayerbrown.com>; Ebin, Jacob B. <JEbin@mayerbrown.com>; Sluch, Shandice 
<SSluch@mayerbrown.com>; Wheeler-Frothingham, Margaret <MWheelerFrothingham@mayerbrown.com>; 
sangstreich@kellogghansen.com; BCunningham@KSLAW.com; David.Bier@weil.com; lpope@kellogghansen.com; 
Andrew.Gass@lw.com; ksteinthal@kslaw.com; DMattern@KSLAW.com; Joe.Wetzel@lw.com; 
jtaranto@kellogghansen.com; cyoung@kellogghansen.com; benjamin.marks@weil.com; Todd.Larson@weil.com; 
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Aaron.Curtis@weil.com; Auster, Jeremy <Jeremy.Auster@weil.com> 
Subject: Phonorecords III (Remand) - Spotify's Responses and Objections to COs' First Set of RFPs 

Counsel: 

Please find attached Spotify’s Responses and Objections to the Copyright Owners’ First Set of Requests for the Production 

of Documents on Remand. Note that Spotify’s Responses and Objections are being produced as “Restricted” pursuant to 

the Protective Order dated July 27, 2016. 

Best regards, 

Chris Szablewski 

Chris Szablewski
Associate 

Pronouns: he/him 

Mayer Brown LLP 

1221 Avenue of the Americas 

New York, New York 10020

T +1-212-506-2595 
LinkedIn | Twitter

mayerbrown.com

Please consider the environment before printing this e-mail. If you need to print it, consider printing it double-sided. 

__________________________________________________________________________  
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom 
they are addressed. If you have received this email in error please notify the system manager. If you are not the 
named addressee you should not disseminate, distribute or copy this e-mail.  

Mayer Brown is a global services provider comprising an association of legal practices that are separate entities, 
including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown (a 
Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian partnership).  

Information about how we handle personal information is available in our Privacy Notice.  

***CONFIDENTIALITY NOTICE*** 
This email contains confidential information which may also be legally privileged and which is intended only for the use of 
the recipient(s) named above. If you are not the intended recipient, you are hereby notified that forwarding or copying of 
this email, or the taking of any action in reliance on its contents, may be strictly prohibited. If you have received this email 
in error, please notify us immediately by reply email and delete this message from your inbox.
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From: Steinthal, Kenneth <KSteinthal@KSLAW.com>

Sent: Monday, April 26, 2021 2:06 PM

To: Semel, Benjamin K.; Weigensberg, Joshua; Scibilia, Frank P.; Zakarin, Donald S.; 

Cooperman, Lauren B.

Cc: Marks, Benjamin; Assmus, Richard M.; Angstreich, Scott H.; Larson, Todd; Wheeler-

Frothingham, Margaret; Ebin, Jacob B.; Auster, Jeremy; Bier, David; 

Andrew.Gass@lw.com; Joe.Wetzel@lw.com; Curtis, Aaron J.; Pope, Leslie V.; Taranto, 

Julius P.; Young, Christopher M.; Kim, Kylie C.; Cunningham, Blake; Mattern, David

Subject: Phono III Remand - discovery

**EXTERNAL SENDER**

Ben et al.:  

We understand from Copyright Owners’ discovery responses and recent meet & confer calls that Copyright 
Owners do not intend to produce anything during the discovery period.  Our understanding is that Copyright 
Owners have so asserted based on their position that (i) the scope of discovery is limited to information 
directly relating to “new evidence,”  and (ii) they did not submit any new evidence.  Can you confirm that this 
is Copyright Owners’ position?   

Based on statements made during our meet & confer calls, it does appears that Copyright Owners are 
planning to submit “new evidence” in support of their rebuttal submission on July 2nd.  In light thereof, we 
write to inquire whether, if the Services agree not to press the pending discovery requests served on 
Copyright Owners shortly after initial remand submissions were filed, and in the event that Copyright Owners 
do submit new evidence accompanying the July 2nd submission, Copyright Owners will agree not to object in 
principle to a motion filed by the Services seeking limited discovery related to that new evidence.  In 
particular, the Services may request in that motion to use their two depositions and to serve a limited number 
of document requests after Copyright Owners proffer such new evidence.  

We look forward to your responses to the foregoing questions.   

Regards,  Kenny.     

–––
Kenneth L. Steinthal 

T: +1 415 318 1211  |  M: +1 917 825 7293 |  E: ksteinthal@kslaw.com  

King & Spalding LLP  
50 California Street  
Suite 3300  
San Francisco, CA 94111 

King & Spalding LLP 
633 West Fifth Street 
Suite 1600 
Los Angeles, CA 90071
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National Music Publishers’ Association (“NMPA”) and Nashville Songwriters Association 

International (“NSAI,” together, “Copyright Owners”) respectfully submit this reply to Pandora’s  

May 5, 2021 Opposition (the “Opposition”) to Copyright Owners’ motion to compel production 

of documents and information from the Services (the “Motion”).  

PRELIMINARY STATEMENT 

Pandora, and each other Service, complains loudly that the Motion treats them similarly to 

the other Services, yet each Service took substantially the same positions on discovery, and made 

largely the same arguments in opposition to the Motion, arguments offered in quadrophonic stereo 

that consumes 50 pages of briefing yet avoids the core arguments in the Motion.  The barrage 

results in maximum repetition of misstatements and distraction from the actual new evidence that 

Pandora and each other Service submitted and the issues on this remand.   

While the discovery sought directly relates to testimony proffered by each Service 

individually, the coordinated and lockstep approach of the Services on their remand submission 

and on discovery should not be lost.  The Services made a single joint remand submission with a 

joint rate proposal and a joint brief, through which they each cited to and relied upon the new 

evidence submitted by all of them.  The Services all coordinated witnesses in advance of filing so 

that two Service experts could incorporate the testimony of witnesses from all four Services.  (See 

Katz WDRT ¶¶ 24-27; Marx WDRT ¶¶ 49-51 & n.54-55.)  With respect to discovery, the Services 

took identical positions on nearly all categories of discovery requests.  And while production in 

response to document requests was to be made on a rolling basis over a 4-week period pursuant to 

the scheduling order, every single Service made a single production of documents within five hours 

of each other on the evening of the last day of the period.   
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The Service coordination continues in the oppositions to the Motion, as they collectively, 

and Pandora specifically, promote arguments that should not obtain.   

 Each Service casts vague aspersions about the discovery sought being broad and 

burdensome.  Notably, no Service explains this conclusory claim, because it is not accurate.  

Rather, the discovery sought is appropriately narrow and targeted, and most requests would 

be satisfied by a single spreadsheet comprised of data that already resides on the Service’s 

servers.  Perhaps most tellingly, no Service even attempts to build a case that the discovery 

sought is disproportionate to the case, as the Services are improperly attempting to overturn 

the entire statutory rate structure and institute the lowest combined royalty rates in the 

history of streaming.  As much as the Services seek to downplay their new evidence as 

scant (something with which Copyright Owners agree), the relief that they are requesting 

on the back of that evidence is nothing short of seismic.   

 Each Service argues that its new evidence was not related to the sought discovery, and 

Copyright Owners rely only on new evidence submitted by other DSPs. 1  (E.g., Amazon 

Opp. at 1-2, 4-6; Google Opp. at 1-4; Pandora Opp. at 1-3; Spotify Opp. at 1, 3.)  Even 

putting aside the circular nature of these arguments collectively, neither point is true.  The 

Motion cites specific statements from each Services’ witnesses relating to the discovery 

sought, and Appendix B of the Semel Declaration collates specific testimony from each 

 
 
1  The Services also argue that Copyright Owners improperly rely on brief argument instead of new evidence.  
Copyright Owners do not contend that legal argument constitutes new evidence.  However, the Services’ references 
to their new evidence in their brief does help confirm what they submitted.  Normally such confirmation would not be 
necessary, but here the Services are taking the remarkable position of denying the reality of the evidence that they 
submitted, claiming that their testimony does not say what it plainly says and was not offered for the reasons that it 
was plainly offered.  The Joint Brief thus does not constitute new evidence, but it does help explain the new evidence 
and rebut the Services’ attempts at gaslighting, and it also underscores how each Service relied upon this coordinated 
new evidence in their joint submission. 
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witness alongside related discovery requests at issue on the Motion.  The Services’ attempts 

to constrict and downplay their own testimony should not distract from the evidence itself.  

Nor should the Services succeed in their attempts to harness the power of irony to preclude 

discovery into the full facts on the grounds that they withheld the full facts.  The Services’ 

arguments all rely on a notion that they can present an extremely blindered and misleading 

view of the facts, and claim the full and accurate view of the facts as irrelevant because 

they chose not to present it.  Precedent overwhelmingly confirms that this is not how 

discovery works (or rather, would not work), but rather that discovery is proper into the 

documents that allow a party to challenge positions taken.  Cherry-picking facts to present 

a distorted picture does not reduce the relevance of the missing facts,  but heightens it, as 

the picture without the other facts is likely especially distorted. 

Additional points are addressed in the argument below. 

ARGUMENT 
 

I. The new evidence from each Service attacking “see-saw theory” is directly related 
to the discovery sought  

Pandora, and each other Service, admits in its opposition brief that it put forth new evidence 

arguing that the “see-saw” theory is contradicted by the facts that occurred after the hearing.  

(Pandora at 3; Amazon at 9; Google at 5-6; Spotify at 1.)  Indeed, this assertion is the core of the 

Services’ attempt to overturn the entire rate structure.  Yet the Services continue to flip-flop on 

what it means for them to say that the “see-saw” theory is contradicted by the facts.  When they 

are making substantive arguments, the Services present the “see-saw theory” broadly as what the 

Majority “embraced,” the Majority’s “only” justification for the rates and rate structure, and the 

basis for the conclusion by the Majority “that the increase in rates would not ultimately make the 

PUBLIC VERSION



  

4 
Copyright Owners’ Reply to Pandora’s Opposition to the Motion to Compel  
Production of Documents and Information from Services 
Dkt. No. 16-CRB-0003-PR (2018-2022) (Remand) 
 
 

Services much worse off.”  (Joint Brief at 49)  When it comes to discovery though, the Services 

claim that whether or not the Services are “much worse off” is irrelevant to the see-saw theory.  In 

making their substantive arguments, the Services say that their new evidence debunks “the see-

saw theory and its economic underpinnings.”  (Id. at 50)  When it comes to discovery though, the 

Services argue that what the actual bargaining theory predicts using the actual data for the time 

period at issue is irrelevant.   

Notably, the Majority does not use the term “see-saw” anywhere in its determination.  The 

Majority discusses Nash bargaining theory, correctly concluding that, “[b]argaining theory 

instructs that the services and the record companies will take into account any increase in the 

statutory royalties that the services must pay.”  This is the bargaining theory that the Services are 

labelling “see-saw” and broadly attacking.  When it comes to discovery though, the Services 

disclaim that “see-saw theory” is in fact Nash bargaining theory, but seek to paint it as an 

oversimplified guarantee of a particular result regardless of the other variables, although this is 

anathema to actual Nash bargaining theory and not consistent with the Majority’s full and reasoned 

analysis.   

Yet even the oversimplified and inapplicable version of “see-saw theory” that the Services 

put forward to try to avoid discovery puts directly at issue the targeted discovery sought in the 

Motion.  The oversimplified see-saw is a claim that: (1) the mechanical works effective rate 

increased, (2) the sound recording rate did not decrease, and (3) nothing else in the model changed.   

Even under an oversimplified see-saw, one cannot ignore the other variables in the model.  And 

indeed, Katz and Marx’s attacks on the Nash bargaining model are based on modifying the factual 

variables in order to conjecture different results.  See, e.g., Katz at ¶¶ 132, 134, 138 (attacking the 

bargaining model because different results would occur if the actual bargaining power or the ratio 
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of service revenues to non-content costs were different than the 2015 data assumptions used); Marx 

at ¶ 74 (attacking the bargaining model because different results would occur if the service’s ratio 

of non-content costs to revenue were different).  

Perhaps even more astonishing is the Services’ argument that the evidence of even whether 

one side or another of the see-saw went up or down is irrelevant.  Despite being literally one side 

of their oversimplified see-saw, the Services here argue that evidence of whether the musical works 

effective rate in fact “increased” (which is measured against the Phonorecords II rates in effect 

when the bargaining analysis was done) is not relevant to their argument that the see-saw effect 

did not occur.  (See, e.g., Pandora Opp. at 7; Google Opp. at 10.)  But the Services’ cannot 

downgrade their see-saw to a ramp solely for the purposes of discovery.  The entire see-saw 

argument requires at the most basic level the evidence of whether the musical works rate went up 

and the sound recording rate went down.  This requires the simple discovery in RFPs 5 and 6, 8 

and 9, and Interrogatories 1 and 2.   

The Service argument that Copyright Owners are seeking evidence to relitigate 

family/student plans and to introduce new evidence on the bundle revenue definition issue with 

Interrogatories 1 and 2 is completely misplaced.  On the contrary, these requests are necessary to 

account for the family/student plan discounts in the rates and the different results from the bundle 

revenue definition, not challenge them.  As noted in the moving papers, while two rate prongs 

increased (revenue and TCC), one rate prong decreased (the mechanical floor) and a definition 

that materially affects one rate prong (bundle revenue) changed.  Copyright Owners simply cannot 

determine whether or not the final, effective musical works rates went up—and thus challenge the 

Services’ oversimplified see-saw claims—without discovery into the basic information about 

royalty pools, discount plan subscribers and bundle revenue that reveal the royalties under both 
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approaches.  The Services’ stonewalling on this discovery is even more untenable given that this 

information can be conveyed in a few basic spreadsheets exporting data that already exists on the 

Services’ servers, a fact the Services do not deny. 

II. The discovery sought involves straightforward business records from each Service 
that are accessible and easy to produce  

By refusing to produce documents and information in response to RFPs 2, 5, 6, 8, 9, 11 

and Interrogatories 1-3, the Services are hiding the most basic financial information and royalty 

data that each of these companies can easily produce, in the manner they are ordinarily kept, with 

little to no burden.  Moreover, the Services are each intentionally providing a partial picture into 

what has occurred since the Determination.  Implicit in the argument that the see-saw “did not 

work” is the argument that nothing else has changed.  This includes the revenues and costs of the 

Services, as well as information to account for discount plans and altered bundled revenue 

definitions in the actual rate calculations.  Copyright Owners are entitled to this information in 

order to determine whether there are bases upon which to challenge these conclusions regarding 

the accuracy of the see-saw model through the production of the documents sought.  See Order 1, 

Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 5 

The arguments made by Google, Pandora and Spotify that Copyright Owners are seeking 

evidence to litigate issues concerning discount plans and bundling is a red herring.  Copyright 

Owners are entitled to this information to challenge the Services’ statements that the mechanical 

works rates increased, and to fully account between the royalties paid under the Phonorecords II 

and III rates and terms, appropriately compare those royalties and the effective royalty rates, and 

present a full picture of what has actually occurred – which appears to be the exact thing that the 

Services have made a concerted joint effort to avoid.   
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III. The discovery sought is directly related to the new evidence that Pandora 
submitted 
 

Pandora tries to set up straw men to argue that the discovery sought does not relate to 

cherry-picked arguments of Katz, ignoring that substantial portions of his report do directly relate 

to the discovery sought.  Indeed, although Pandora makes the inapt argument that its “revenues, 

costs, and profits have no bearing on” Katz’s critique of Watt’s assumption that “a record company 

would have zero payoff absent an agreement with a streaming service” (Pandora Opp. at 4), this 

ignores Katz’s testimony that does relate to Pandora’s revenues, costs and profits.  For example, 

as stated in Copyright Owners’ motion, Katz’s WDRS expressly addresses several different 

variables, including revenues and costs, that drive the predicted outcomes of the Nash bargaining 

model.  (See Katz WDRT ¶119, eCRB Docket No. 23853, Apr. 1, 2021 (“𝑅 is the revenue earned 

by the streaming service if it obtains the necessary licenses; 𝐿 is the royalty payment that the 

service agrees to pay the label; 𝑀 is the statutory royalty payment paid by the streaming service to 

musical works rightsholders; 𝐶S is the streaming service’s total non-content costs; 𝜇 is the Nash 

bargaining-power coefficient…”)  Pandora’s strawman aside, it is evident from Katz’s testimony 

replicated in Appendix B to the Semel Declaration that the financial information sought in RFP 2 

is directly related to a slew of statements made by Katz in his WDRS.  See App’x B at B-1 – B-3 

(testimony related to RFP 2). 

Copyright Owners’ RFP 5 seeks “Documents sufficient to show each month’s step-by-step 

royalty pool calculations (as required under 37 CFR Part 210) for each Eligible Digital Music 

Service offering.”  (Semel Decl. App’x A at A-1.)  Pandora argues that it need not produce such 

information because Copyright Owners can obtain it from music publishers.  (See Pandora Opp. 

at 7.)   But Pandora cannot escape production of its own relevant documents in its possession on 
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the argument that Copyright Owners might be able to cobble together some of  the information 

that Pandora has from alternative, less authoritative sources.  Pandora admits that it has this 

information in its possession.  (Id. at 8 “Pandora sends them to the publishers every month . . .”.), 

and it is no burden at all for Pandora to produce such information (nor does Pandora even attempt 

such an argument). 

On the flip side, Pandora argues that producing monthly payment calculation details on a 

record-company-by-record-company level is overly burdensome.  (See id. at 8.)  But this is not  

what Copyright Owners requested.  RFP 6 seeks sound recording royalty pool calculations.  (See 

Semel Decl., App’x A at A-2.)  Such information is typically a single page/worksheet, already 

provided to licensors on a monthly basis, and exists fully-formed in the records of Pandora as it 

was reported to licensors.  Pandora’s proposal of substituting label-specific annual payments 

would merely obfuscate the facts and prevent an apples-to-apples comparison with the monthly 

pool calculations for mechanical royalties, continuing the concealment of the actual facts 

surrounding the royalty payments that Pandora argues prove the Majority’s bargaining analysis to 

be faulty. 

CONCLUSION 
 
For the reasons set forth herein and in the Motion and supporting papers, Copyright Owners 

respectfully request that the Judges grant the Motion.  
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Dated: May 6, 2021 
 

PRYOR CASHMAN LLP 
 

 
_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
Frank P. Scibilia (N.Y. Bar No. 2762466) 
Donald S. Zakarin (N.Y. Bar No. 1545383) 
Lauren B. Cooperman (N.Y. Bar No. 5252887) 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
bsemel@pryorcashman.com 
fscibilia@pryorcashman.com 
dzakarin@pryorcashman.com 
lcooperman@pryocashman.com 
 
Counsel for Copyright Owners 
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National Music Publishers’ Association and Nashville Songwriters Association 

International (together, “Copyright Owners”) respectfully submit this reply to Amazon’s May 5, 

2021 Opposition (the “Opposition” or “Opp.”) to Copyright Owners’ Motion to Compel 

Production of Documents and Information From Services (the “Motion”). 

PRELIMINARY STATEMENT 
 

 Despite submitting four separate oppositions, the Services offer many of the same 

objections and arguments.  To avoid burdening the Judges with repetition, Copyright Owners will 

not repeat here replies to common Service arguments although they also relate to Amazon, but 

incorporate by reference their reply arguments on these points as presented in the reply to 

Pandora’s opposition (the “Pandora Reply”).  Beyond these common arguments, Copyright 

Owners respond below to several of Amazon’s specific arguments.  Much of Amazon’s opposition 

has no bearing on the issues before the Judges.  Amazon contends that the discovery demands at 

issue on this Motion are “generic” and not “unique” to Amazon because Copyright Owners also 

served those demands on the other Services.  (Opp. at 1, 3-4.)  There is no obligation to serve 

“unique” requests upon each Service, particularly when the Services made a joint submission and 

offer the same arguments.  The question is rather whether a request relates to the submission by 

the participant to whom it is directed, “uniquely” written or not.  On that question, Amazon admits 

to the relevance of some requests, and its attempt to argue lack of relevance as to the rest is entirely 

lacking.1  In short, Amazon cannot escape that the narrow and targeted discovery sought in the 

 
 
 
1 Amazon also tries to distract from the real issues through reference to Copyright Owners’ demands generally, most 
of which are not at issue.  (See Amazon Opp. at 1 (describing “60 requests for production”).)  Only nine document 
requests and four interrogatories are dealt with on this Motion.  (Semel Decl., App’x A.)  The number of Copyright 
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Motion is directly related to the new evidence that it presented in its submission in this proceeding, 

nor does it articulate any persuasive case of burden. 

ARGUMENT 

I. Copyright Owners’ requests are directly related to the evidence Amazon submitted. 

Copyright Owners’ moving brief and Appendix B to the Semel Declaration lay out 

numerous cites to specific evidence submitted by Amazon that directly relates to the discovery 

sought herein, which alone justifies the relief sought.  In addition to this evidence, Copyright 

Owners address specific points from the Opposition here. 

Amazon contends that its evidentiary submission in this remand proceeding is miniscule – 

“narrow,” as it repeatedly states – and confined solely to the testimony of one witness, Mr. 

Mirchandani.  (Opp. at 1, 3.)  Accepting this premise arguendo, the demands at issue clearly relate 

to Mr. Mirchandani’s testimony, as previously identified in Appendix B to the Semel Declaration. 

RFPs 2 and 11 and Interrogatory 3 seek historical and projected financial information to 

analyze Amazon’s revenues and costs.  (See Semel Decl., App’x A at A-1, A-3, A-5.)  Mirchandani 

submits testimony attacking the bargaining analysis reasoning of Professor Watt and the Majority 

as purportedly “incorrect” and “inconsistent” with what has transpired with respect to Amazon’s 

sound recording royalties and negotiations with labels.  (See App’x B at B-8 (quoting 

Mirchandani).)  Discovery concerning the inputs to the bargaining model are put directly at issue 

by this testimony.  Amazon did not have to submit new evidence on this remand attacking the 

bargaining analysis reasoning of the Majority.  Of all the arguments that Amazon could have 

 
 
 
Owners’ requests is especially of no moment here where Amazon (and other Services) refuse to provide meaningful 
discovery with respect to nearly all such requests.  (See Semel Decl., Ex. CO-5 – CO-8; CO-10-CO-13.) 
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chosen to make, and all the evidence that Amazon could have chosen to submit, it chose to submit 

testimony from a witness claiming that the Nash bargaining model discussed by the Majority 

(which nowhere referenced the oversimplified “see-saw” concept in the determination) was faulty 

and contradicted by what has actually occurred in the marketplace.  Amazon cannot now walk 

away from discovery into these topics, which includes the financial information in RFPs 2 and 11.  

See Order 5, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 2-3 (granting SoundExchange’s motion 

to compel the production of “projected costs, revenues, financial condition, business plans and 

strategies of Sirius XM” as well as “financial projections, forecasts, budgets or analyses”). 

RFPs 5 and 6 and Interrogatories 1 and 2 seek information related to royalty pool 

calculations.  (See Semel Decl., App’x A at A-1, A-2, A-5.)  Likewise, RFPs 8 and 9 seek 

information specifically concerning how the Services, including Amazon, are calculating TCC.  

(Id. at A-2, A-3.)  Mirchandani put such information directly at issue by offering testimony with 

calculations of the financial impact of the Final Determination’s rate structure.  (See App’x B at 

B-8.)  To respond, Copyright Owners must be permitted discovery into both Amazon’s actual 

royalty pool calculations (RFPs 5 and 6) as well as information about discount plans and bundles 

that will allow Copyright Owners to ascertain the difference in royalties that Amazon would pay 

under the Phonorecords II rates versus the Final Determination’s rates (as the Final Determination 

changed the treatment of discount plans and bundling).  See Order 7, Web IV, 14-CRB-0001-WR, 

Jan. 15, 2015 at 2-3 (“[D]ocuments that are related to a topic that a participant has put ‘in issue’ 

or made ‘a part of its case’ in its written testimony” are discoverable.).2 

 
 
 
2 Mirchanani submits a computation for a single Amazon offering that purports to show the difference between 
Phonorecords III rates and the same rates if the TCC prong was removed with a cap.  However this is not the relevant 
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Amazon admits that RFPs 5, 8 and 9 are relevant to Mirchandani’s testimony, 

acknowledging it has “already provided . . . information responsive to” those requests specifically 

because of Mirchandani’s TCC calculations.  (Amazon Opp. at 7-8 & n.4.)  The propriety of those 

requests is thus conceded, but Amazon has refused to provide the bulk of the relevant information, 

with the effect of preventing meaningful challenge to its unsupported claims.  RFP 6, like RFP 5, 

seeks information concerning royalty pool calculations, and Amazon does not explain why RFP 6 

should be somehow improper where RFP 5 seeks similar information that, by Amazon’s own 

admission, is relevant. 

RFPs 20 and 22 deal with analyses related to market power or bargaining power.  (See 

Semel Decl., App’x A at A-3, A-4.)  Amazon admits, as it must, that Mirchandani has offered 

testimony regarding label market power.  (See Amazon Opp. at 8; see also Semel Decl., App’x B 

at B-8.)  Amazon now seeks to distance itself such testimony by claiming Mirchandani “simply 

uses the words [‘market power’]” without offering actual “new evidence . . . about market power.”  

(Id.)  Amazon’s attempt to undermine its own evidence by calling it just “words” should be as 

ineffectual as it is stunning.  Witness testimony can certainly be unconvincing, but it is evidence.  

Again, Amazon chose to submit the testimony and cannot walk away from the topics it raises when 

it comes to discovery.  Amazon put in sworn fact witness testimony that the TCC may cause 

“runaway rates due to the market power of record labels.”  (Mirchandani WRDT ¶ 12.)  Copyright 

Owners are clearly entitled to discovery bearing upon the accuracy of that statement.  See Order 

 
 
 
comparison.  (Mirchandani WRDT ¶¶ 8-12.)  The relevant comparison for Amazon’s claims that the see-saw did not 
occur in part because musical works rates increased is to compare Amazon’s Phonorecords III effective rates across 
its offerings with the prior effective rates. 
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1, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 5 (rejecting argument against discovery because 

proffered testimony was for limited purpose, noting that it “does not diminish the indisputable fact 

that SoundExchange chose to include those references in his WDT and, thus, in the 

SoundExchange WDS.”); see also Order on NAB Motion to Compel, Web IV, 14-CRB-0001-WR, 

Apr. 22, 2015 at 3 (“[D]ocuments directly related to a topic that a party has made ‘a part of its 

case’ in its written testimony may well be ‘directly related’ to that party’s written statement 

(whether direct or rebuttal) and thus discoverable.”).        

RFP 29 and Interrogatory 4 concern the impact of the TCC rate prong on the Services.  (See 

Semel Decl., App’x A at A-4, A-5.)  Amazon admits that Mirchandani testifies as to the impact of 

the TCC prong.  (See Amazon Opp. at 7; Semel Decl., App’x B at B-8.)  Amazon’s argues that its 

submission is limited, however, to whether the TCC rate prong would cause it to pay more or less 

in mechanical royalties and that it supposedly does not matter what the impact would be of such 

change to Amazon’s “company growth, revenues, profits, company value, brand, or ecosystem.”3  

(Id.)  But such impact, or lack thereof, is very clearly at issue.  See Order 1, Web IV, 14-CRB-

0001-WR, Jan. 15, 2015 at 5.  Among other things, Amazon admits that its evidence is to support 

its contention that the Final Determination’s rates deprive it of a “fair income” under 801(b)(1) 

 
 
 
3 Despite this claim, Amazon (and every other Service) refused to accept a compromise offered by Copyright 
Owners to not pursue RFP 29 and Interrogatory 4 with respect to any Service that stipulated to the following: 

[Service] stipulates that it is not proffering evidence or contending on this remand that its music offerings, 
revenues, profits, company value, brand, or ecosystem have been, or are expected to be, materially 
impacted by the TCC rate prong that was adopted in the Final Determination published at 84 Fed. Reg. 
1918. 

The Services thus all claim for discovery purposes that they are not submitting evidence of impact, and even that 
impact is not relevant to their submissions, yet refuse to stipulate that they are not in fact substantively contending 
these very points. 
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factor B.  (See Amazon Opp. at 2.)  Evidence of income could hardly be more directly related to 

this topic. 

CONCLUSION 
 
For the reasons set forth herein and in the Motion and supporting papers, Copyright Owners 

respectfully request that the Judges grant the Motion. 

Dated: May 6, 2021 
 

PRYOR CASHMAN LLP 
 

 
_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
Frank P. Scibilia (N.Y. Bar No. 2762466) 
Donald S. Zakarin (N.Y. Bar No. 1545383) 
Joshua Weigensberg (N.Y. Bar. No. 4894929) 
Lauren B. Cooperman (N.Y. Bar No. 5252887) 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
bsemel@pryorcashman.com 
fscibilia@pryorcashman.com 
dzakarin@pryorcashman.com 
jweigensberg@pryorcashman.com 
lcooperman@pryocashman.com 
 
Counsel for Copyright Owners 
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National Music Publishers’ Association and Nashville Songwriters Association 

International (together, “Copyright Owners”) respectfully submit this reply to Google’s May 5, 

2021 Opposition (the “Opposition”) to Copyright Owners’ Motion to Compel Production of 

Documents and Information From Services (the “Motion”).  

PRELIMINARY STATEMENT 

Despite submitting four separate oppositions, the Services offer many of the same 

objections and arguments.  To avoid burdening the Judges with repetition, Copyright Owners will 

not repeat here replies to common Service arguments although they also relate to Google, but 

incorporate by reference their reply arguments on these points as presented in the reply to 

Pandora’s opposition (the “Pandora Reply”).  Beyond these common arguments, Copyright 

Owners respond below to several of Google’s specific arguments.  In short, Google cannot escape 

that the narrow and targeted discovery sought in the Motion is directly related to the new evidence 

that it presented and its submission in this proceeding, nor does it articulate any persuasive case of 

burden.  

ARGUMENT 
 
I. Copyright Owners’ requests are directly related to the evidence Google submitted. 

Copyright Owners’ moving brief and Appendix B to the Semel Declaration lay out 

numerous cites to specific evidence submitted by Google that directly relates to the discovery 

sought herein, which alone justifies the relief sought.  In addition to this evidence, Copyright 

Owners address specific points from the Opposition here. 

Google’s claim that its financial data is not relevant because Leonard only critiqued Watt’s 

model on a theoretical level is belied by its own statements.  (See Google Opp. at 5.)  The crux of 

Google’s argument is based on Leonard’s and Diab’s assertions that Watt’s prediction did not 
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actually happen, and Google admits that it made statements to that effect.  (See e.g. id. at 6 

(“[Leonard’s] statements address the lack of empirical support for Professor Watt’s conclusions, 

the failure of the seesaw theory to be borne out in Google’s sound recording royalties, and how 

the abstract nature of Professor Watt’s theory may cause it to differ from reality.”).)  Moreover, 

both Leonard and Diab testified to Google’s actual business outcomes.  (See Semel Decl., App’x. B 

at B-4 (Leonard WDRS ¶17) (“In fact, the existing empirical evidence is inconsistent with Dr. 

Watt’s bold prediction. . . .”); App’x B at B-7 (Diab ¶9).)  This testimony is directly related to 

Copyright Owners’ requests for discovery of the actual empirical evidence.  “[D]ocuments that are 

related to a topic that a participant has put ‘in issue’ or made ‘a part of its case’ in its written 

testimony are discoverable.”  Order 7, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 2-3.   

The fact that Leonard did not actually “review any financial data” before making these 

assertions does not make financial data irrelevant or insulate it from discovery.  A “lack [of] 

specific reliance on a particular document does not preclude its discovery.”  Order 4, Web IV, 14-

CRB-0001-WR, Jan. 15, 2015 at 2 (citing to Order, Web IV, 14-CRB-0001-WR, Apr. 3, 2014 at 

5-6).  Additionally, “materials to which an expert had access but did not examine or incorporate 

into his or her testimony can shed important light on the probative value of the expert’s testimony.”  

Order on SoundExchange Motion to Compel, Web IV, 14-CRB-0001-WR, Apr. 22, 2015 at 1. 

In addition, Google argues that its financial data would not be useful because Watt did not 

use Google’s financial data in his model.  (See Google Opp. at 8.)  This argument misses the point.  

Google’s financial data is relevant because Google claims that facts about what happened since 

the hearing show the reasoning of Watt and the Majority to be faulty.  (See Semel Decl., App’x B 

at B-4, B-9.)  The discovery into actual conditions directly relates to Google’s assertion that actual 

conditions somehow disprove the bargaining analysis.  See Order on SoundExchange Motion to 
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Compel, Web IV, 14-CRB-0001-WR, Apr. 22, 2015 at 1 (“[M]aterials to which an expert had 

access but did not examine or incorporate into his or her testimony can shed important light on the 

probative value of the expert’s testimony.”).   

Finally, Google contests Copyright Owners’ request for evidence on the impact of the 

Phonorecords III rates, arguing that its statements concerning “the potential for a drastic increase 

in mechanical rates” did not place impact at issue.  (See Google Opp. at 12.)  Whether or not that 

increase occurred and how that affected the Services is directly related to Google’s claim that 

Services shouldered the risk of a dramatic hike in mechanical rates.  See Order on NAB Motion to 

Compel, Web IV, 14-CRB-0001-WR, Apr. 22, 2015 at 3 (“[D]ocuments directly related to a topic 

that a party has made ‘a part of its case’ in its written testimony may well be ‘directly related’ to 

that party’s written statement (whether direct or rebuttal) and thus discoverable.”); see also Order 

1, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 5 (rejecting argument against discovery because 

proffered testimony was for limited purpose, noting that it “does not diminish the indisputable fact 

that SoundExchange chose to include those references in his WDT and, thus, in the 

SoundExchange WDS.”).   

II. Google has failed to show that the requests are burdensome. 

Google makes no demonstration of burden with respect to any of the requests, except a 

straw man.  Google objects to the Copyright Owners’ requests because its “data is simply not kept 

in a way that would make it useful; and requiring Google to manipulate the data would be improper 

and burdensome.”  (Google Opp. at 7.)  However, RFP 2 asks for data at every level of specificity 

“at which they are created or maintained” or “at which they were reported.”  By definition, this is 

not burdensome because it is asking for data in the manner that Google actually maintains or 

reports it.  See Order 4, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 1-2 (granting 
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SoundExchange’s motion to compel production of documents concerning AccuRadio’s “revenues 

or expenses or projections of revenues or expenses, including . . . all audited and unaudited 

financial statements, at every level of specificity at which they are created or maintained.”)  

Likewise, RFP 11 requests existing analysis that Google has in its possession, and does not require 

any creation or manipulation of data. 

III. Google’s limited production is insufficient. 

With respect to Google’s argument that its limited productions should excuse it from the 

relevant discovery that it refused, Google’s attempts to obscure the information sought renders 

them insufficient.  Google states that it “agreed to produce the aggregate amounts it paid in 

mechanical and sound recording royalties, projections of its future mechanical and sound recording 

payments, and information sufficient to show how Google’s mechanical rates were calculated and 

which prongs of the mechanical royalty formula Google paid under in recent years.”  (Google Opp. 

at 8.)  But instead of providing the actual royalty pool and financial information that it had on 

hand, Google proposed creating bespoke and opaque data compilations showing the “aggregate 

amounts it paid in mechanical and sound recording royalties” that would prevent useful 

comparisons.  This is not a reasonable position.  Further, with respect to royalty payments, Google 

refused to provide the information to allow a determination of whether its mechanical royalty rates 

in fact increased, which is one half of its purported see-saw.  Without the information showing 

how the new rates compare to the rates in effect when the bargaining analysis was done (i,e., the 

Phonorecords II rates), one cannot confirm or challenge Google’s conclusory claim that an 

expected see-saw did not occur.1   

 
 
1 Google’s argument that only the headline rates would matter for a see-saw argument, because labels would not be 
privy to other rate changes, is nonsensical.  Opposition, p. 10, fn. 1.  Even if label awareness was the issue, of course 
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Google also states that it “agreed to search for and produce relevant documents concerning 

record label bargaining power, as well as documents concerning Google’s bargaining power in 

negotiations with record labels.”  (Id. at 10-11.)  However, Google flatly refused to produce “[a]ll 

Analysis concerning the market power or bargaining power of any Digital Service Provider in 

connection with any aspect of the digital music market” in response to RFP 22 and ambiguously 

limited its response to RFP 20, which requested documents with “[a]ll Analysis concerning the 

market power or bargaining power of any Record Company in connection with Your Services or 

any aspect of the digital music market” to just the documents concerning “market power that relate 

to Google’s negotiations for Section 115 eligible services.”  Google’s submission, including its 

bargaining model attack and Leonard’s conclusions involving label complementary oligopoly 

allegations, put directly at issue the topics covered by RFP 20 and 22 as propounded. 

 

 
 
labels would be aware of the family and student plan discounts in the determination, and would even further be aware 
of the public reports that mechanical royalties in fact decreased under the new rates for services like Spotify as a result 
of these discount plans.  See, e.g., Tim Ingham, Spotify: We ‘Overpaid’ Songwriters And Their Publishers In 2018, 
And We Would Like Our Money Back, https://www.musicbusinessworldwide.com/spotify-we-overpaid-songwriters-
and-publishers-in-2018-and-now-we-would-like-our-money-back/  The argument also ignores Google’s awareness.  
If Google knew the effective musical royalty rates had actually been reduced or had increased only marginally under 
Phonorecords III, regardless of the headline rates, it may have had no incentive to seek a reduction in label rates. 
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CONCLUSION 
 
For the reasons set forth herein and in the Motion and supporting papers, Copyright Owners 

respectfully request that the Judges grant the Motion. 

Dated: May 6, 2021 
 

PRYOR CASHMAN LLP 
 

 
_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
Frank P. Scibilia (N.Y. Bar No. 2762466) 
Donald S. Zakarin (N.Y. Bar No. 1545383) 
Lauren B. Cooperman (N.Y. Bar No. 5252887) 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
bsemel@pryorcashman.com 
fscibilia@pryorcashman.com 
dzakarin@pryorcashman.com 
lcooperman@pryocashman.com 
 
Counsel for Copyright Owners 
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National Music Publishers’ Association and Nashville Songwriters Association 

International (together, “Copyright Owners”) respectfully submit this reply to Spotify’s May 5, 

2021 Opposition (the “Opposition”) to Copyright Owners’ Motion to Compel Production of 

Documents and Information From Services (the “Motion”). 

PRELIMINARY STATEMENT 

Despite submitting four separate oppositions, the Services offer many of the same 

objections and arguments.  To avoid burdening the Judges with repetition, Copyright Owners will 

not repeat here replies to common Service arguments although they also relate to Spotify, but 

incorporate by reference their reply arguments on these points as presented in the reply to 

Pandora’s opposition (the “Pandora Reply).  Beyond these common arguments, Copyright Owners 

respond below to several of Spotify’s specific arguments.  In short, Spotify cannot escape that the 

narrow and targeted discovery sought in the Motion is directly related to the new evidence that it 

presented and its submission in this proceeding, nor does it articulate any persuasive case of 

burden.  

ARGUMENT 
 
I. Copyright Owners’ requests are directly related to the evidence Spotify submitted. 

Copyright Owners’ moving brief and Appendix B to the Semel Declaration lay out 

numerous cites to specific evidence submitted by Spotify that directly relates to the discovery 

sought herein, which alone justifies the relief sought.  In addition to this evidence, Copyright 

Owners address specific points from the Opposition here. 

Spotify contends that Copyright Owners should not obtain discovery concerning the inputs 

into the Nash bargaining model—including revenues/surplus, non-content costs, royalty payments 

and bargaining power—because Spotify contends that Marx’s testimony argues that Watt’s 
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analysis is “reliable or not” irrespective of the data used in that model.  (Spotify Opp. at 5-8.)  This 

argument is hollow, as Marx’s report plainly and directly attacks the data inputs to Watt’s model.  

It includes a section titled, “Professor Watt’s data choices bias his results” (Marx WDRT at p. 17), 

wherein Marx criticizes Watt’s data inputs on numerous grounds, including for “using . . . 

projections rather than actual costs” and for using just “one year” of “actual cost data” from one 

Service (id. at ¶¶43-44 & n.48).  Marx also provides analysis of the effect on the model of altering 

the data inputs.  (Id.)  Copyright Owners are entitled to seek discovery enabling their experts to 

show, inter alia, what Watt’s model would predict using updated, real-world data inputs.  See 

Order, Web V, 19-CRB-0005-WR (2021-2025), Dec. 27, 2019, at 9 (“An adverse participant has 

a right to discovery of the universe of information that the expert considered, or reasonably should 

have considered, that is in his or her possession as well as the possession of the participant who 

engaged that expert,” because “[s]uch discovery ensures that the expert did not ‘cherry-pick’ the 

data or agreements on which his or her testimony rests.”); Order on NAB Motion to Compel, Web 

IV, 14-CRB-0001-WR, Apr. 22, 2015 at 3 (“[D]ocuments directly related to a topic that a party 

has made ‘a part of its case’ in its written testimony may well be ‘directly related’ to that party’s 

written statement (whether direct or rebuttal) and thus discoverable.”). 

In response to Copyright Owners’ requests for the information necessary to calculate 

whether Spotify’s royalty payments in fact increased or not from the Phonorecords II rates (RFPs 

5 and 6 and Interrogatories 1 and 2 (seeking information on discount plans and bundles)), Spotify 

makes the incredible claim that its submission, including its see-saw argument, does not depend 

on showing that the Final Determination’s rates would increase over the rates previously in effect.  

(See Spotify Opp. at 7-8, discussing testimony of Bonavia.)  All that matters, Spotify now 

contends, is that there is a phased-in increase from year 1 to year 5 in the Final Determination’s 
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listed rate percentages for the revenue and TCC prongs.  (Id.)  But the phased-in increase in the 

revenue and TCC rates is matched by a decrease in the mechanical floor rate that likewise grows 

as family/student plan use grows.  The notion that the Final Determination’s rate increase relative 

to Phonorecords II is unrelated to the Services’ see-saw argument is unsustainable—if the Final 

Determination results in lower effective rates relative to Phonorecords II, under the Services’ 

oversimplified view of the see-saw, label rates should have gone up.1  Regardless, the argument 

now advanced by Spotify is not the analysis undertaken by Marx, who incorporates and analyzes 

testimony by multiple Service witnesses concerning the effects of the Final Determination’s rates 

relative to those under Phonorecords II.  (See Marx WDRT ¶¶ 49-51 and C-1 (quoting and 

endorsing, inter alia, Diab WDRT ¶ 9, Mirchandani 14, White WDRT ¶ 4.))2   

Spotify also contends that information about its “revenues, costs, [and] profits” as well as 

information related to the impact on it of the Final Determination’s rate structure is irrelevant to 

its submission.  (Spotify Opp. at 11, 14-15.)  As noted above, Spotify’s financial information is 

relevant to the Nash bargaining model analysis.  More generally, while Spotify may wish to avoid 

having the Judges take into account what the effect (or lack thereof) is of the Final Determination’s 

rates, that does not make such information irrelevant.  To the contrary, the question of the effect 

of the Final Determination’s rate structure (including the combination of that structure with a rate 

 
 
1 One reason Spotify attempts to preclude discovery into its own claimed see-saw effect is that, as was publicly 
reported, Spotify’s effective mechanical rate decreased under the Final Determination’s rates in 2018 from what it 
had been under the Phonorecords II rates.  (See Copyright Owners’ Moving Br. at 11, 11 n.8.) 
 
2 Spotify’s argument is disingenuous in another manner as well: even if revenue-prong and TCC-prong rates increased 
from year to year, if Spotify’s actual royalty payments went down because of student and family discounts – which 
they did – or stayed flat due the mechanical floor binding, that too would be a reason for the sound recording rates not 
to decrease.  Moreover, even if Spotify’s submission regarding rate increases were as narrow as it now inaccurately 
contends, the information regarding whether its mechanical rates went up under the Final Determination relative to 
Phonorecords II would plainly still be relevant to the Services’ (including Spotify) submissions in this remand 
proceeding, which include the contention that the Final Determination deprives the Services of a “fair income” under 
Factor B of the 801(b)(1) test. 
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increase) on, inter alia, the Services’ financial condition, is central to this remand.  Among other 

things, the Circuit expressly discussed this question when remanding the rate structure issue, 

Johnson v. CRB, 969 F.3d 363, 382-83 (D.C. Cir. 2020) (agreeing that Services required 

opportunity on remand to submit evidence concerning “the viability of the Board’s pairing of 

uncapped total content costs with significantly increased total content cost and revenue rates”) 

(emphasis added), and the Services have put this question in issue by claiming that the rate 

structure deprives them of a fair income, see Order 7, Web IV, 14-CRB-0001-WR, Jan. 15, 2015 

at 2-3 (“[D]ocuments that are related to a topic that a participant has put ‘in issue’ or made ‘a part 

of its case’ in its written testimony” are discoverable.), SDARS II, 78 FR 23060 (Apr. 17, 2013) 

(discounting Music Choice’s “oblique presentation of its financial data and a combining of 

revenues and expenses from other aspects of its business” because it masked the profits from Music 

Choice’s relevant business). 

Spotify further submits, without elaboration, that “any comparison of what Spotify pays to 

the record labels pursuant to individually negotiated agreements versus what goes into the TCC 

prong, a calculation conducted pursuant to the governing regulations, is irrelevant to this remand 

proceeding.”  (Spotify Opp. at 13.)  This is spurious.  The record was reopened on remand solely 

to allow new evidence relating to the Final Determination’s TCC prong.  (Order Adopting 

Schedule for Proceedings on Remand, Docket No. 23413, at 1.)  Copyright Owners are clearly 

within their rights to seek discovery on whether the royalties Spotify contends it has paid the labels 

are the same numbers it used to determine TCC and the mechanical royalties payable pursuant to 

the Final Determination.  See Order on NAB Motion to Compel, Web IV, 14-CRB-0001-WR, Apr. 

22, 2015 at 6 (“[W]hen a party’s expert witness provides testimony that might be contradicted by 

documents or information in the possession of the party that engaged him or her, those documents 
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and that information are as ‘directly related to’ the witness’s testimony—and hence discoverable—

as the documents and information upon which that expert explicitly relied.). 

Finally, Spotify argues that Copyright Owners cannot take discovery related to label market 

power, even while admitting that Marx put in testimony concerning the purported “substantial 

complementary oligopoly power” of the major labels.  (Spotify Opp. at 13-14.)  In particular, 

Spotify argues that “whether the record labels or the Services have market power is not an open 

issue in this remand proceeding.”  (Spotify Opp. at 14.)  This too is frivolous.  As the Circuit 

explained, this proceeding has been remanded in part based on the Services’ arguments that they 

did not have the opportunity to put in evidence concerning the Board’s decision to adopt a TCC 

that connected “the mechanical license royalties to the sound recording rightsholders’ unchecked 

market power.”  Johnson, 969 F.3d at 382.  And Spotify’s own expert puts market power again at 

issue, not only through her generalized statements on that topic (quoted and conceded by Spotify 

in its opposition) but also by manipulating market power as a variable in her Nash bargaining 

analysis (see Copyright Owners’ Moving Br. at 5-6).  See Order on SoundExchange Motion to 

Compel, Web IV, 14-CRB-0001-WR, Apr. 22, 2015 at 1 (“materials to which an expert had access 

but did not examine or incorporate into his or her testimony can shed important light on the 

probative value of the expert’s testimony”). 

II. Spotify has failed to show that the requests are burdensome 

As explained in the Copyright Owners’ reply to Pandora, the Services have generally 

asserted that they should not have to produce information that they keep in the ordinary course and 

that is at their fingertips – including their financial information and their monthly royalty reports 

and pool calculations – because to do so would somehow be burdensome to them.  Spotify also 

makes this argument but provides no support for it whatsoever.  (See Spotify Opp. at 4 (claiming 
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without support that the discovery Copyright Owners seek would be “time-consuming, expensive, 

and burdensome” for Spotify to collect), 8 n.7).  This argument should be rejected based alone on 

Spotify’s failure to articulate, let alone substantiate, any burden.  Spotify tries to avoid its 

production obligation on the argument that Copyright Owners should be required to cobble 

together Spotify’s royalty information from their members (which, in any event, do not encompass 

every music publisher and mechanical royalty payee).  (See Spotify Opp. at 4.)  But this is not a 

basis for Spotify to avoid production of its own records that sit in centralized fashion at Spotify.  

See Order, Digital Performance Right in Sound Recordings and Ephemeral Recordings, Doc. No. 

12786 (June 22, 2001) (ordering the Broadcasters/Webcasters to produce relevant documents from 

database even if copyright owners could also access database). 

III. The contentions in Mr. Assmus’ declaration are unavailing 

Finally, Spotify submits the declaration of its counsel, Mr. Assmus, apparently to suggest 

that the parties’ meet-and-confer process was incomplete, although Spotify never makes this 

argument directly.  Mr. Assmus’ contentions in this regard boil down to the assertion that 

“Copyright Owners [did not] raise any particular issue with Spotify’s response to Request for 

Production 6 . . . [or] to Request for Production 9.”  (Assmus Declaration ¶¶ 5-6.)  That is not 

accurate: among other things, Copyright Owners addressed both of those document requests in 

their April 20, 2021 email that is included in Exhibit A to Mr. Assmus’ declaration.  See Order 1, 

Web IV, 14-CRB-0001-WR, Jan. 15, 2015 at 1 (rejecting opposition’s challenges to motion to 

compel based on alleged failure to adequately meet an confer). 

Notably, the Assmus Declaration also references that during the meet-and-confer process, 

Copyright Owners requested that Spotify update the financial information in a single spreadsheet 

that Spotify had already produced in discovery as part of the Phonorecords III proceeding.  (Bates 
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SPOTCRB0006837, entered into evidence as CO-EX. H-2764) (Assmus Declaration at ¶ 7.)  

Spotify’s insinuation that the spreadsheet is “complex and massive” because it has many lines 

seeks to distract from the more relevant fact that this is an existing spreadsheet format that Spotify 

has and has already produced, and was part of the data used by Professor Watt in his analysis.  

(Watt WRT at ¶ 33, fn. 21.)  The number of lines is irrelevant, since it involves structured data 

simply being output from a computer.  (Spotify’s royalty statements contain tens of millions of 

lines monthly, but they are not difficult to report.)  As part of its production under RFP 2, Spotify 

should be required to update this document—comprised of data that it unequivocally has on hand 

and can produce in a single spreadsheet, and is plainly relevant to its attacks on Watt’s analysis 

and the data that he used. 

CONCLUSION 
 
For the reasons set forth herein and in the Motion and supporting papers, Copyright Owners 

respectfully request that the Judges grant the Motion. 
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Dated: May 6, 2021 
 

PRYOR CASHMAN LLP 
 

 
_______________________ 
Benjamin K. Semel (N.Y. Bar No. 2963445) 
Frank P. Scibilia (N.Y. Bar No. 2762466) 
Donald S. Zakarin (N.Y. Bar No. 1545383) 
Joshua Weigensberg (N.Y. Bar. No. 4894929) 
Lauren B. Cooperman (N.Y. Bar No. 5252887) 
7 Times Square 
New York, New York 10036 
Telephone: (212) 421-4100 
bsemel@pryorcashman.com 
fscibilia@pryorcashman.com 
dzakarin@pryorcashman.com 
jweigensberg@pryorcashman.com 
lcooperman@pryocashman.com 
 
Counsel for Copyright Owners 
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